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Native law -- Hunting and fishing rights -- Mis -- Two
menbers of Mis conmunity of Sault Ste. Marie charged with
unl awful Iy hunting noose and unl awful |y possessing ganme
contrary to ss. 46 and 47(1) of Gane and Fish Act -- Menbers of
Mis community of Sault Ste. Marie having aboriginal right to
hunt which is protected under s. 35(1) of Constitution Act --
Sections 46 and 47(1) of Gane and Fish Act unjustifiably
infringing that right -- Charges dism ssed -- Constitution Act,
1982, s. 35(1) -- Gane and Fish Act, RS.O 1990, c. G 1, ss.
46, 47(1).

The defendants identified thenselves as Mis and were

menbers of the Ontario Mis and Aboriginal Association. They
were charged with unlawfully hunting noose and unlawful |y
possessi ng gane contrary to ss. 46 and 47(1) of the Gane and
Fish Act after killing a bull noose near Sault Ste. Marie when
they did not possess valid Ontario outdoor cards or valid
licences to hunt noose. The trial judge found that the

def endants had an aboriginal right to hunt as Mis which was
protected under s. 35(1) of the Constitution Act, 1982 and that

2000 CanLll 22327 (ON SC)



Ss. 46 and 47(1) of the Act were unjustifiable infringenents of
that right. The charges were dism ssed and the Crown appeal ed.

Hel d, the appeal should be dism ssed.

The trial judge's finding that hunting was, historically, an
integral part of Mis culture was supported by the evidence.
Al t hough the community was, until the early 1970s, an invisible
entity wwthin the general population as a result of shane,
ostracization and prejudice, there is a contenporary Mis
community in Sault Ste. Marie and environs which is in
continuity wwth the historic comunity,

Any inposition of a cultural nmeans test or a bl ood quantum
rule as a general prerequisite for nmenbership in a Mis
community woul d be inconsistent with the fundanental purposes
of s. 35 of the Constitution Act. A Mis is a person who has
sonme ancestral famly connection (not necessarily genetic);
identifies hinself or herself as Mis; and is accepted by the
Mis community or a locally organized community branch,
chapter or council of a Mis association or organization with
whi ch that person wi shes to be associated. The trial judge
correctly found that the defendants were Mis who had been
accepted into contenporary Mis society at the tine that the
of fences all egedly took pl ace.

There was no justification for the infringenent of the
defendants' right to hunt for food, especially since Ontario
did not consult with the affected Mis community concerning
the provisions of the Act in question.
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Bl ack's Law Dictionary, 6th ed. (St. Paul, Mnn.: West
Publ i shing Co., 1990), "comunity"

Report of the Royal Conm ssion on Aboriginal Peoples, vol. 4,
chapter 5, pp. 201, 219, 297-98

APPEAL by the Crown from a judgnment di sm ssing charges under
the Gane and Fish Act, RS O 1990, c. G 1.

J.T.S. McCabe, QC , and P. Lemmond, for appellant.
Jean Teillet, for respondents.

O NEILL J.: --

| . I ntroduction

[1] This is an appeal pursuant to s. 116 of the Provinci al
O fences Act, RS. O 1990, c. P.33 ("Provincial Ofences Act")
froma dismssal of charges against the respondents on Decenber
21, 1998. The respondents were charged with of fences under ss.
46 and 47(1) of the Gane and Fish Act, RS. O 1990, c. G1
("Act"): unlawfully hunting noose and unlawful |y possessing
gane, to wit, a bull noose or parts thereof, hunted in
contravention of the Act. The | earned judge, dism ssed the
charges on the ground that the respondents have an abori gi nal
right to hunt as Mis which is protected under s. 35(1) of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U K), 1982, c. 11 ("Constitution Act") and that ss. 46 and
47(1) of the Act were unjustifiable infringenments of that
right.

[2] The offences took place at approximately 9:00 a.m on
Cct ober 22, 1993 when Steve Powl ey and his son, Roddy Charl es
Powl ey, killed a bull npbose near O d Goulais Bay Road near the
Cty of Sault Ste. Marie. The Pow eys did not, at that tine,
possess valid Ontario outdoor cards or valid Iicences to hunt
nmoose. Steve and Roddy Powl ey both admit that they hunted npose
wi thout a licence and that they know ngly possessed gane (a
bul | noose).
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[3] Section 121(b) of the Provincial Ofences Act, sets out
the powers of this court on an appeal froman acquittal:

121. Where an appeal is froman acquittal, the court may by
or der,

(1) order a newtrial; or

(1i) enter a finding of guilt with respect to the
of fence of which, in its opinion, the person who
has been accused of the offence shoul d have been
found guilty, and pass a sentence that is warranted
in | aw.

[4] Section 125 al so provides that:

125. Where a court exercises any of the powers conferred by
sections 117 to 124, it may nmake any order, in addition, that
justice requires.

1. The Scope of Appellate Review

[5] The burden on the appellant is to persuade this court
that the trial judge's findings of fact were based on pal pabl e
and overriding error. The test is set out by Ritchie J. in
Stein v. Kathy K (The), [1975] 2 S.C.R 802 at pp. 807-08, 62
D.L.R (3d) 1 at pp. 3-5, as follows:

| think that under such circunstances the accepted approach
of a Court of appeal is to test the findings made at trial on
the basis of whether or not they were clearly wong rather

t han whet her they accorded with that Court's view of the

bal ance of probability.

These authorities are not to be taken as neaning that the
findings of fact nade at trial are imutable, but rather that
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they are not to be reversed unless it can be established that
the learned trial judge made sone pal pabl e and overridi ng
error which affected his assessnment of the facts.

The rul e applies not only where findings are based on
credibility but also where findings are made on the basis of
conflicting expert testinony: see N.V. Bocimar S.A v. Century
| nsurance Co. of Canada, [1987] 1 S.C R 1247 at pp. 1249-50,
39 DDL.R (4th) 465 at p. 468, per Le Dain J.:

The Court of Appeal took the position that because of the
nature of the evidence in this case, which consisted of
expert testinony and docunentary evidence, the court, to use
its own words, was "alnost in the position of conducting the
trial de novo and maki ng our own assessnent of the evidence".
| cannot agree. The limts to the scope of appellate review
of the findings of fact by a trial court, which were affirned
by this Court in Stein v. The Ship "Kathy K', [1976] 2 S.C. R
802, and other decisions, also apply in my opinion to the
review of the findings of a trial court based on expert
testinmony .

[6] The second stage of the trial judge's analysis -- his
determ nation of the scope of the respondents s. 35(1) rights
on the basis of the facts as he found them-- is a

determ nation of a question of |aw which, as such, mandates no
deference fromthis court: see R v. Van der Peet, [1996] 2
S.C.R 507 at p. 566, 137 D.L.R (4th) 289 ("Van der Peet").

I11. The |Issues on Appeal

[7] At trial, the respondents' defence was a cl ai m of
aboriginal rights constitutionally protected under s. 35(1) of
the Constitution Act, 1982, which provides:

35(1) The existing aboriginal and treaty rights of the
abori gi nal peopl es of Canada are hereby recognized and
af firnmed.

[ 8] The Suprene Court of Canada has very explicitly set out
the four steps which all courts nust take in assessing a claim
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under s. 35(1) as follows: In R v. Sparrow, [1990] 1 S.C R
1075, 70 D.L.R (4th) 385, Dickson C J.C. and La Forest J.,
witing for a unanimous court, held that an analysis of a claim
under s. 35(1) has four steps; first, the court nust determ ne
whet her an applicant has denonstrated that he or she was acting
pursuant to an aboriginal right; second, a court nust determ ne
whet her that right was extinguished prior to the enactnment of s.
35(1) of the Constitution Act, 1982; third, a court nust
determ ne whether that right has been infringed; finally, a
court nust determ ne whether that infringement was justified:
see R v. dadstone, [1996] 2 S.C R 723 at p. 742, para. 20,
137 D.L.R (4th) 648. The Crown has accepted that if the
respondents were acting pursuant to an aboriginal right it was
not extinguished and it was infringed by ss. 46 and 47(1) of the
Act. Accordingly, there are two basic issues in this appeal:

(1) Dd the learned judge err in finding that the respondents
had an aboriginal right as Mis to hunt for food?

(2) If the respondents had such a right, did the | earned judge
err in finding that its infringenent by ss. 46 and 47(1) of
the Act was not justified?

[9] In assessing a claimto an aboriginal right a court nust
engage in a two-stage process. It nust first identify the
nature of the right claimed. (In so doing it nust consider the
nature of the action clained to have been done pursuant to an
aboriginal right; the nature of the governnmental regul ation,
statute or action being inpugned; and the practice, custom or
tradition relied on to establish the right.) At the second
stage it nmust determ ne whether the practice, custom or
tradition clained to be an aboriginal right was, prior to a
specific point in the past, an integral part of the distinctive
culture of the local aboriginal community in question, in the
sense of being one of the community's defining features, and
has remai ned an integral part of the culture of the comunity
in that sense: Van der Peet, supra, at pp. 551-55 and 563-64,
paras. 51-54 and 76-80; R v. NTIC Snokehouse Ltd., [1996] 2
S.CR 672 at pp. 685 and 688, paras. 14 and 22, 137 D.L.R
(4th) 528; G| adstone, supra, at pp. 743-744, paras. 23-25;

R v. Pamgjewon, [1996] 2 S.C. R 821 at pp. 833-35 paras.
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25-28, 138 D.L.R (4th) 204; R v. Adans, [1996] 3 S.C R 101
at pp. 122-23, paras. 35-37,138 D.L.R (4th) 657; R v. C
[1996] 3 S.C. R 139 at pp. 176-77, paras. 55-58, 138 D.L.R
(4t h) 385.

[10] In considering the first issue on appeal, that is,
whet her the | earned judge erred in finding that the respondents
had an aboriginal right as Mis to hunt for food, the
appel l ant asserts that the learned trial judge erred in four
respects, when applying the legal principles at the second
stage of the assessnent, which errors the appell ant descri bed
as follows:

(1) failure to address the issue of the purposes underlying the
inclusion of the Mis peoples in s. 35(1) of the
Constitution Act, 1982;

(2) error in finding that hunting was a practice, custom or
tradition integral to the distinctive culture of the |ocal
Mis community at Sault Ste. Marie prior to the period
1815 to 1850;

(3) error in finding that there is today an existing |ocal
Mis community, in continuity with the historical Mis
community of the Gty of Sault Ste. Marie, with a
distinctive culture in which hunting for food is integral;

(4) error in finding that the respondents are nenbers of an
existing local Mis community in continuity with the
historic Mis comunity of the City of Sault Ste. Marie.

[11] | will address each of these in turn.

(1) The issue of the purposes underlying the inclusion of
the Mis peoples in s. 35(1) of the Constitution Act,
1982

[ 11a] The Suprene Court has expressly held that, "[u]lntil it
i s understood why aboriginal rights exist, and are
constitutionally protected, no definition of those rights is
possi bl e": see Van der Peet, supra, at p. 527, para. 3; p. 535,
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para 21.

[ 11b] The Suprene Court has also held that:

the history of the Mis, and the reasons underlying
their inclusion and the protection given by s. 35 are quite
distinct fromthose of the other aboriginal peoples of
Canada.

See Van der Peet, supra, at pp. 557-58, paras. 66-67.

[ 12] The Suprenme Court in Van der Peet, supra, recognized
that the aboriginal rights of Mis people should be treated
differently than those of First Nations people [at p. 558,
para. 67]:

Al t hough s. 35 includes the Mis within its definition of
"abori gi nal peoples of Canada", and thus seens to |ink
their clains to those of other aboriginal peoples under the
general heading of "aboriginal rights”, the history of the
Mis, and the reasons underlying their inclusion in the
protection given by s. 35, are quite distinct fromthose of
ot her aborigi nal peoples in Canada. As such, the manner in
whi ch the aboriginal rights of other aboriginal people are
defined is not necessarily determ native of the manner in
whi ch the aboriginal rights of the Mis are defined. At the
time when this Court is presented wwth a Mis clai munder s.
35 it wll then, with the benefit of the argunents of
counsel, a factual context and a specific Mis claim be
able to explore the question of the purposes underlying s.
35's protection of the aboriginal rights of Mis people, and
answer the question of the kinds of clains which fall within
s. 35(1)'s scope when the claimants are Mis. The fact that,
for other aboriginal peoples, the protection granted by s. 35
goes to the practices, traditions and custons of abori gi nal
peopl es prior to contact, is not necessarily relevant to the
answer which wll be given to that question. It may, or it
may not, be the case that the clains of the Mis are
determ ned on the basis of the pre-contact practices,
traditions and custons of their aboriginal ancestors; whether
that is so nust await determnation in a case in which the
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i ssue ari ses.

[13] One of the reasons the Van der Peet, supra, test should
not be applied to the aboriginal rights of Mis people is
because of the pre-contact period of tinme the court relies on.
Clearly, this tinme period cannot be applied to Mis people
because they did not exist as a people prior to contact with
Eur opeans.

[ 14] The Crown submts that, in light of the history of the
Mis people of Canada and the rel evant principles of |aw
articulated by the Suprenme Court, the understanding of Canadian
hi story, and the purposive analysis of the Court that infornmed
and gave rise to the principles, the purposes underlying the
inclusion of the Mis people in s. 35(1) are:

To provide, first, the means by which the Constitution
recogni zes that within a relatively short tine after the
arrival of Europeans in North Anerica distinctive |ocal
communities of persons of m xed aboriginal and European
descent, having distinctive cultures, cane into existence at
certain localities that were centres of fur trade activity or
strategically located in the fur trade between |ndi ans and
Eur opeans, and, second, to provide the neans by which the
exi stence of those |ocal non-Indian aboriginal communities,
prior to the establishnment of effective control by the Crown
over the localities, is reconciled wth the assertion of
Crown sovereignty over Canadian territory.

[ 15] The respondents submt that the purposive analysis of s.
35 in Van der Peet, supra, as applied to the Mis is properly
refornul ated as foll ows:

t he Aboriginal rights recognized and affirmed by s.

35(1) are best understood as, first, the neans by which the
Constitution recogni zes the fact that prior to [the assertion
of effective control by the Crown in North Anmerica] the | and
was al ready occupi ed by distinctive Aboriginal societies, and
as, second, the neans by which that prior occupation is
reconciled with the assertion of Crown sovereignty over
Canadian territory. The content of Aboriginal rights nmust be

2000 CanLll 22327 (ON SC)



directed at fulfilling both of these purposes.

[ 16] The purposes underlying the aboriginal rights recognized
and affirmed by s. 35(1) of the Constitution Act, 1982 relate
to both prior occupation, and reconciliation. What, however,
are the reasons underlying the protection that s. 35(1) gives,
and what is the basis for the special protection that
abori gi nal peoples generally, and Mis people specifically,
have wi thin Canadi an society? Surely, at the heart of s. 35(1),
lies a recognition that aboriginal rights are a matter of
fundanmental justice protecting the survival of aboriginal
peopl e, as a people, on their lands. The Mis have abori gi nal
rights, as people, based on their prior use and occupation as a
people. It is a matter of fairness and fundanental justice that
the aboriginal rights of the Mis which flow fromthis prior
use and occupation, be recognized and affirnmed by s. 35(1) of
the Constitution Act, 1982.

[17] Did the learned trial judge fail to engage the necessary
and foundational issue of the purposes underlying the inclusion
of Mis people ins. 35(1)? Areview of the trial judge's
reasons reveals the following. First, the trial judge
considered at length the interpretive principles to be applied
when dealing with s. 35 of the Constitution Act, 1982. He
considered at para. 21, the dual purpose of s. 35 as outlined
in Van der Peet, supra. At paras. 48 to 57, he outlined the
hi storic governnment recognition of the Mis, and at para. 72,
he referenced the follow ng statement from Chi ef Justice Lamer
(as he then was) in the Van der Peet, supra, decision [at
pp. 538-39, paras. 30-31]:

In my view, the doctrine of aboriginal rights exists, and
is recognized and affirnmed by s. 35(1), because of one sinple
fact: when Europeans arrived in North Anerica, aboriginal
peopl es were already here, living in communities on the |and,
and participating in distinctive cultures, as they had done
for centuries. It is this fact, and this fact above al
ot hers, which separates aboriginal peoples fromall other
mnority groups in Canadi an society and which mandates their
special, legal and now constitutional, status.
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More specifically, what s. 35(1) does is provide the
constitutional framework through which the fact that
aboriginals lived on the land in distinctive societies, with
their own practices, traditions and cultures, is acknow edged
and reconciled with the sovereignty of the Crown. The
substantive rights which fall within the provision nust be
defined in light of this purpose; the aboriginal rights
recogni zed and affirmed by s. 35(1) nust be directed towards
the reconciliation of the pre-existence of aboriginal
societies with the sovereignty of the Crown.

[18] At para. 75, the trial judge stated:

In the md 17th Century, Jesuits and French fur traders
appeared in the Upper G eat Lakes region. The arrival of the
French fur traders soon led to marri ages between the Qi bway
wonen in the area with the traders. The resultant famly
groups of m xed-blood famlies evolved into a new group of
Abori gi nal people, now known as the Mis. Although the Mis
shared many custons, practices and traditions of the Qi bway,
they were distinctive and separate fromthe Qi bway.

[19] Finally, under the heading "Wat is the relevant tinme/
date for determining the existence of the right clainmed?"
his reasons are reflected in the foll ow ng statenents:

The pre-contact concept nust be applied with enough
flexibility to give effect to the purpose of preserving the
cul ture of Aboriginal peoples. There is obviously going to be
atinme of transition when a society evolves in response to a
nor e dom nant societal group. Accordingly, one nust viewthe
practices, custons and traditions of a society before they
were replaced or at least significantly altered by European

i nfl uences.

When one is exam ning the Upper Great Lakes area, it is
necessary to carefully exam ne the concepts of "contact" and
"effective control" as it relates to the original |Indian
soci ety and the subsequent Mis community.

The unique Mis society was established and recogni zed for
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its distinctiveness. That being the case, one nust determ ne
whet her hunting for food was a practice that was integral to
the Mis society at the tine when effective control of the
area was taken over by the European based cul ture.

[20] In my view, the |learned trial judge' s reasons reflect
both a review of, and a consideration for, the purposes
underlying the inclusion of Mis people in s. 35(1). Wile the
trial judge may not have summari zed the purposes underlying the
inclusion of Mis people in s. 35(1) in as conci se a manner as
suggested by the appellant and the respondents, it cannot be
said that the manner by which the trial, judge addressed the
under |l yi ng purposes, by and in itself led to or contributed to
any alleged errors in | aw concerning the three additional
i ssues raised by the Crown with respect to this aspect of the
appeal .

(11) The issue of whether hunting was a practice, custom or
tradition integral to the distinctive culture of the
local Mis community at Sault Ste. Marie prior to the
period 1815 to 1850

[ 20a] The appell ant argues that the culture and soci al
practices of the historic Mis comunity which evol ved at
Sault Ste. Marie during the 18th and early 19th centuries
centred upon Mis participation in the fur trade econony as
wage earning | abourers, independent traders, and skilled
tradesnen. Their participation in the fur trade econony al so
i nvol ved reliance on the |ocal fishery, and sone small-scal e
farm ng. The appellant further states that hunting was nerely
"marginal” to this historic | akeside Sault Ste. Marie "half-
breed" community, and that it is apparent fromthe evidence
that hunting was a secondary and incidental aspect of the
distinctive culture of the historic Mis community in
guestion, and was of marginal significance.

[ 21] The trial judge considered this issue by framng the
foll ow ng three questions, which he then went on to anal yze and

consider in his reasons:

(1) What is the correct characterization of the right?
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(i) Is the right clained a practice, customor tradition
whi ch was exercised by the Mis?

(ti1) I's the right clainmed integral to the distinctive Mis
soci ety?

[22] If the Crown's argunent on these points is correct, the
aboriginal rights of different communities of aboriginal
peopl es m ght be so narrowed such that only a single defining
or central activity would be protected under s. 35(1) to the
exclusion of others. Yet we know from Sparrow, supra, that in
consi dering aboriginal rights, the court should keep in m nd
the foll ow ng principles:

(1) the fiduciary duty owed by the Crown to aboriginal peoples,

(2) the rejection of the "frozen rights" theory of aboriginal
rights, and

(3) the inportance of the aboriginal perspective on those
rights.

[23] Any test for Mis rights ins. 35 nmust be in the
context of a large and liberal interpretation that fulfils the
pur pose of the rights recogni zed and affirmed by that
provi si on.

[ 24] The trial judge found as a fact that hunting was an
integral part of the Mis culture prior to the assertion of
the effective control. H's reasons reflect the foll ow ng:

The evidence indicated that the gibway and Mis had al ways
hunted and that this activity was a integral part of their
culture prior to the intervention of European control. M.
Long stressed the fact that nopose were scarce if not non-

exi stent between 1820 and 1880 thereby creating a scenario
whereby at the tinme of effective control of the area passing
fromthe Aboriginal people nobose hunting would not be a part
of their culture. | find that to take this approach one nust
suspend common sense. | take the position that just because a
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particul ar species is in short supply or tenporarily in a
state of great depletion that does not elimnate that
particul ar animal as a hunted species by the Abori ginal

group.

The right to hunt is not one that is ganme specific. The
evidence nmakes it clear that prior to the 1820s that npose
woul d have been part of the Qibway and Mis diet. In fact,
it would appear that the Aboriginal societies in the Sault
Ste. Marie area were opportunistic when it canme to hunting
animals for their food or otherw se.

Evi dence given by the Mnistry of Natural Resources indicates
that Indians are allowed to hunt noose under the Robi nson-
Huron Treaty w thout sanctions. If the narrow view of pre-
existing activity were to be applied equally, it could be
argued that at the tine the Qibway signed their treaties,
they were not hunting noose because they were not in the area
at the time of the agreenent.

Dr. Ray testified that the econony of the Mis people in
Sault Ste. Marie historically was simlar to the i bway
econony. He pointed out that the relative inportance of
fishing or hunting or trapping or collecting would depend on
a nunber of factors in any given year. Gane cycles, fish
cycles and fur cycles would inpact on their activities.

Simlarly, wwth respect to the case at bar, one nust ask
onesel f whether hunting was an integral part of the original
Mis community. The evidence presented at trial would
support the conclusion that hunting was an integral part of
the Mis culture prior to the assertion of effective control
by the European authorities.

[ 25] The evidence at trial indicates that the Mis |ived off
the I and for subsistence purposes, and as well, they were
i nvol ved, in sonme respects, in a wage econony. The expert
wi tness called by the defence at trial, Dr. Ray, described the
i nportance of living off the land for the Mis as foll ows:

| think the better way to think about it is that these people
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had a livelihood based on living off the land and they al so
had the attitude that you took what the |and offered .

t hroughout the period fromthe 1820's through to the

Robi nson Treaty period is a time when gane is . . . gane is
quite scarce. Furs are scarce. Beaver is not abundant for
nost of these areas . . . One of the results of the period of

hi gh conpetition, that is the period say 1780's, '90's to
1821 lead to short-termdepletion of fur and gane in the
region and one of the results of that is the Native
economes, that would be Qibway and Mis, were forced to
change over from or, let's put it this way, the relative
significance of |large gane in the econony dimnished in this
period and fish and small ganme were relatively nore inportant
si nply because that's what was primarily available . . . so
that it's not to say |arge gane hunting stops.

there are reports, periodic reports of outright
starvation in this area during this period of the '20's and
*30's, soit's a hard tine .

It's clearly a low point in the fur and gane cycle. It
al so points out, again a point I was trying to nake
yesterday, |I'll go back and highlight what he says here, the
scarcity makes it "out of the power of the best hunter to
provide a sufficiency to maintain hinself & a famly". That
is out of hunting and trapping alone, so again, it's the
di versified econony of the Indian and Mis. Indians and
Mis here which was the key to their survival.

Q One nust question, Dr. Ray, can you say that hunting is
integral to the Mis society here?

A It certainwas . . . at that tinme it was an integral part
of it and | would say that . . . the trouble | have with a
guestion like that is it segnents the econony which is a
which is a distortion of the reality. The econony was
based on the right to live off the |land, whether it neant
hunting, fishing, trapping and the relative inportance of any
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one of those activities in any year over a period of years
woul d depend on the ganme cycles, econom c conditions and so
on, so that that was . . . to nme the hunting right is bundled
into those rights. | don't think they could have under st ood,
|"'mcertain . . . neither the Mis or the Gibway woul d have
probably found it hard to i magine that, how can we be all owed
to do one and not the other . . . and so, yes, | would say as
a bundle of livelihood rights, it would have been a part of
it and I don't inmagine they would have considered it
separated out.

[ 26] A careful review of the evidence of trial denonstrates
it supported the contention that hunting was of central
significance to the Mis, and integral to their distinctive
society. The trial judge's findings in this regard do not
denonstrate pal pable or overriding error, and ought not to be
di sturbed.

(ti1) The issue of whether there is today a local Mis
community, in continuity with the historic Mis
community of Sault Ste. Marie, with a distinctive
culture in which hunting for food is integral

[27] The trial judge considered this issue by asking hinself
t hese three questions:

(1) s there a contenporary Mis society at Sault Ste. Marie?

(i) Is the right clained integral to the distinctive Mis
soci ety?

(ti1) Do the Mis continue to exercise the practice, custom or
tradition?

[28] As to the geographical location of the Mis society,
the trial judge reached the foll ow ng concl usions:

The Crown has gone to great pains to narrow the issues in
this trial to Sault Ste. Marie proper. | find that such a
limted regional focus does not provide a reasonable frane of
ref erence when considering the concept of a Mis conmunity
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at Sault Ste. Marie. A nore realistic interpretation of Sault
Ste. Marie for the purposes of considering the Mis identity
and exi stence shoul d enconpass the surroundi ng environs of
the town site proper.

| agree with the general principle that Aboriginal rights are
very, much site-specific. This principle is addressed in the
next heading of this judgnent.

The lifestyle of the Mis nore closely resenbled the |Indians

that occupied this area and it would seem nore reasonable to

find the existence of the Mis on the fringes of the

geogr aphi cal boundaries of Sault Ste. Marie. Many of the

W t nesses made reference to comunities and areas surroundi ng
Sault Ste. Marie including Batchewana, Goul ais Bay, Garden

Ri ver, Bruce M nes, Desbarates, Bar River, St. Joseph's

| sl and, Sugar |sland and into Northern M chigan.

It is not surprising considering the lifestyle of the nodem
Mis to find themas nore visible entities in the nore rura
and outlying communities surrounding Sault Ste. Marie. Their
exi stence in the aforenmenti oned area woul d be consistent with
their original affiliation with the |local native popul ation.

[29] The issue of a local Mis community, and the
respondents' menbership or affiliation wwth the comunity was
vi gorously debated and canvassed at the appeal hearing. It is
not so easy to package up and describe a Mis comunity, as in

this case, by conmparison with, for exanple, a recognized |ndian

band occupyi ng recogni zed reserve | ands as defi ned under the

I ndian Act, R S.C. 1985, c. |I-5. Gven governnents' treatnent
of Mis people, it may seldombe the case that Mis rights
wll be found where there is a flourishing Mis community, as
opposed to one that is only now begi nning to put back together
aspects of its culture. This is recognized by the federal
governnent, which admtted in its statenent of reconciliation
in 1998 that Mis people suffered at the hands of governnent

policy:

As Aboriginal and non- Abori gi nal Canadi ans seek to nove
forward together in a process of renewal, it is essential
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that we deal with the |egacies of the past affecting the
Abori gi nal peopl es of Canada, including the First Nations,
Inuit and Mis. Qur purpose is not to rewite history but,
rather, to learn fromour past and to find ways to deal with
t he negative inpacts that certain historical decisions
continue to have in our society today.

The ancestors of First Nations, Inuit and Mis peoples |lived
on this continent |ong before explorers from other continents
first cane to North America. For thousands of years before
this country was founded, they enjoyed their own forns of
governnment. Diverse, vibrant Aboriginal nations had ways of
life rooted in fundanental val ues concerning their

rel ationships to the Creator, the environnment and each ot her,
in the role of Elders as the living nenory of their

ancestors, and in their responsibilities as custodi ans of the
| ands, waters and resources of their honel ands.

Sadly, our history with respect to the treatnment of
Abori gi nal people is not sonething in which we can take
pride. Attitudes of racial and cultural superiority led to a
suppression of Aboriginal culture and values. As a country,
we are burdened by past actions that resulted in weakening
the identity of Aboriginal peoples, suppressing their

| anguages and cul tures, and outlaw ng spiritual practices. W
must recogni ze the inpact of these actions on the once self-
sust ai ning nations that were di saggregated, disrupted,
limted or even destroyed by the di spossession of traditional
territory, by the relocation of Aboriginal people, and by
sonme provisions of the Indian Act. W nust acknow edge that
the result of these actions was the erosion of the political,
econom ¢ and soci al systens of Aboriginal people and nations.

[ 30] To deny people access to their constitutional rights
because a community may now only be beginning to put together
aspects of its identity and culture is to reward the very
practices that the Statenment of Reconciliation admts were
wWr ong.

[31] The Crown has argued that the dispersion of the historic
Mis community centered in Sault Ste. Marie during the decade
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follow ng the opening of Sault Ste. Marie and area to
settlenment under Crown patent in 1850 resulted in the

di sappearance of a distinct Mis culture in this area.
Further, the Crown argued on appeal that individuals of m xed
heritage living in Sault Ste. Marie appear to have begun to
identify as Mis only during the | ast decade, and that this
revival of a Mis culture and identity was closely linked to
the arrival of the political and service organi zations that

cl ai m persons of m xed aboriginal and European ancestry as
their constituency. In addition, the Crown has submtted that
the existence of both the Ontario Mis and Abori gi nal
Association ("OVAA') and the Mis Nation of Ontario ("MO')
currently operating in and about the Sault Ste. Marie area, do
not establish the existence of a distinct contenporary Mis
culture and society in Sault Ste. Marie and area, for the
pur pose of identifying rights protected under s. 35(1) of the
Constitution Act, 1982.

[ 32] These argunents rai se several questions respecting how
one defines a community and what evidence is required to prove
continuity of that community fromhistorical tinmes to the
present. The expert witness, Dr. Ray, touched on this in his
evidence at trial, when he stated:

the idea of communities is a difficult one because
there are two kinds of communities . . . when we tal k about
community and | know there's a tendency and we'll actually do
alittle bit of it. You |l ook at maps and you |l ook for little
clusters of settlements and say, ah, there's a community, now
who's living in it? But the reality is also there's a larger
community, it's a comunity of related famlies and
i ndi vi duals who are noving around a lot . . . you have sone
coal esci ng of people together into small comunities taking
pl ace but it would be also wong to suppose that that is the
only place the Mis live because, for exanple . . . as we'll
see here in the case of Sault Ste. Marie, Sault Ste. Marie
was regarded, was the hone base for sone of these famlies,
but nenbers of the famly could be spread across the country
for years and years before they cane back

[33] In his reasons, the trial judge made reference to

2000 CanLll 22327 (ON SC)



evi dence called on behalf of the respondents as to whether it
supported the contention that Sault Ste. Marie and the
"surroundi ng environs" have a Mis community. Although he
found that at least up until the early 1970s, "this conmunity
had continued to be an invisible entity within the general
popul ation", and that "the Mis quietly becanme the 'forgotten
people'", his reasons and the evi dence nonet hel ess di scl ose
that a community existed as at the date of the offences for
whi ch the respondents were charged.

[34] M. Art Bennett, fromBruce Mnes, Ontario, a community
| ocated approximately 40 mles east of Sault Ste. Marie, gave
evi dence on behalf of the respondents. A review of his evidence
di scl oses, anong other things, the follow ng:

A. Okay, well, as | say identify . . . | don't consider
nmysel f I ndian. Sonme people have said to ne, well, you're
Indian, | say, no I'mnot and | don't consider nyself Wite
either. I"'min between. I'mboth. I"'mMis. | have white

blood in nme and | have Indian blood in nme and ny definition
of Mis is Half-breed and it's just a polite word for Half-
breed, that's . . . you know, it's a French word, but |
believe that's what society has chosen to call us Half-breeds
and |'ve always considered nyself that even as a child. | was
proud of the fact that it probably got nme in nore than one
scrape, but | ama Half-breed, I'"'ma Mis person.

Q And do you think your parents identified that way?

A. My nother certainly did and ny father | believe he was
very receptive to the fact that my nother was Hal f-breed and
| think he tried to honour her traditional ways and way of
l'iving.

Q Now, do the people in this area, did the people in your
town, in Bruce Mnes, do they think of youas . . . as a
Mis person?

A. | believe nost of them probably do, ones that know ne.

Q Ah hm And, now M. Bennett, is there a. . . do you
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believe that there's a Mis comunity, here in this area?

A. Yes, | do.

Q And how. . . how do you know that there's a Mis
comunity here?

A. Well. just look around this court roomand | see Mis
faces and that tells ne that there's a Mis comunity. |
know that. It's not hard . . . for nme, it's not hard to know
that. I . . . | don't know how to describe it, but I know
it's .

Q Nowin your . . . in your opinion, let's just ask it

straight out. DDd OMA. A create the Mis comunity?

A. No. no. the Mis community | believe was al ways here.
That was . . . we were . . . we were here, just not
recogni zed or not organized and but | do think O MA A
brought us together politically.

A It's been a long tine but | do renmenber nmy famly tal king
about like the famly get togethers and even as a child I
remenber nmy aunts and uncles would cone down. Qur house
seened to be kind of the central neeting place, that's where
nost of the partying and stuff took place and | ots of
singing, lot of guitar playing and everybody . . . a lot of
people attribute fiddle nmusic with a Mis culture.
Unfortunately, we didn't have any fiddle players in the
famly, but we sure had guitar players and banjo players and

we did a lot of dancing and had a | ot of good happy tinmes and

| can renenber getting together and goi ng and picking

bl ueberries. Famlies would get together and we'd go on

bl ueberry picking excursions and strawberry picking and even
in the Fall, hunting with nmy uncles and things |ike that.

Q And do you know of any . . . do you associate the Mis
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comunity here with a particular place, |ike say, Sault Ste.
Marie or any of the little communities here or is it just
kind of, you think generic around the area?

A | think I'd have to say it's generic, because there's
little famlies, like communities and different areas, |ike
you know, in Echo Bay there's Mis famlies, back in Bruce

M nes we have Mis famlies, and north of the Sault, so |
think it's probably in the area not concentrated in one spot.

Q So they're famly clusterings, is that the way you woul d
t hi nk of thenf

A. Ya, that would be a good way to describe it.

[35] WIIiam Bouchard, who grew up in Nestorville, a snall
village | ocated approximately 45 m|es east of Sault Ste.
Marie, was al so called on behalf of the respondents. He stated,

in part, as follows:

Q Now, do your brothers and sisters, the ten who are
surviving, do they identify as Mis?

A. Yes.

Q And do your children identify as Mis?

A. Yes.

Q Now, do you consider there to be a Mis conmunity in this
area?

A. Yes.
Q And is that community just in Sault Ste. Marie or do you
think it's in other parts of the . . . or other parts of this

regi on?

A. There's Mis comunities in other parts of this region,
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yes.

Q Can you nane sone of those nodern day ones?

A. Yes, there's . . . well, there's Sault Ste. Marie. There's
Bar Ri ver Native Voice, St. Joe |Island, Bruce M nes,
Thessal on and Chapl eau has about forty Mis people in it

al so.

Q Are you aware of any . . . now are you pointing to ones in
a particular region, M. Bouchard?

A. Most of the ones | just said are recogni zed by the Mis
Nation of Ontario. They have charters with Mis Nation of
Ontario. They're established Mis comunities, but there are
sone in the area that are too snmall to establish, |ike naybe
they only got four or five Mis people, so they can't really
establish a comunity, so they cone, they join, they go
towards the biggest community.

Q M. Bouchard, do you . . . do you define the Mis here by
t hose who join up?

A. No. No, there's lots, there's so nuch discrimnation
against the Mis and Aborigi nal people that they won't cone
out of the woodwork, so they're not . . . there's lots nore
besi des bel onging to the MNO or OVAA Apparently, according to
the consensus of '96 there's supposedly 900, over 900 Mis

in Sault Ste. Marie alone that identified as Mis.

[36] Finally, M. daf Bjornaa, who also self-identifies as a
Mis, and who was raised partly at Goulais Bay M ssion, and
partly at Batchewana Bay, both |ocated west of Sault Ste.
Mari e, gave evidence at trial, where he stated in part, as
fol |l ows:

Q And do you know whether her famly identifies as Mis?
A Yes, at the tinme when we got married, nmy wife, | always

considered as a Mis and that's what she al ways consi ders
herself as. W all brought our children up as Mis.

2000 CanLll 22327 (ON SC)



Q Do your brothers and sisters identify or how do your
brothers and sisters identify?

A. They always identified thenselves as Mis because when we
were kids, |like any fishing and hunting, our nother is the
one that raised us into the fishing and hunting and stuff
like this, you know, and that's where we | earned our culture,
fromour Mis culture.

Q Now, M. Bjornaa, is there a Mis comunity here?

A. Yes, at Sault Ste. Marie, there's definitely a Mis
community, wthin Goulais Bay is a Mis community. Wthin
Bat chewana there's a Mis community. | feel that out at G os
Cap is a Mis comunity. In ny line of work when | started
commercial fishing, as | fished right from G os Cap right
through to Marathon, 1've found all along those areas there
was Mis comunities.

Q Wen . . . when you speak about the Mis comunity, do
you . . . do you think of themas separate or do you think of
them as one | arge comunity?

A No, | feel that Mis comunity is pretty well off, nobst
of them by thenselves in small areas. At one tinme in the
Sault, the Sault was a big Mis conmunity and as progress
cone in, they kept pushing them back, pushing them back

Q As you understand it, M. Bjornaa, are those people stil
her e?

A. Yes, a great nunber are still here. They'll always be
her e.
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A . . . Took what they needed. Sanme as to people who |ived
on Lizard Islands and M chipicoten Island and on Oterhead,
t hey took what they needed and they were a good chunk of
Mis people travelling in themareas. That was fromthe
Sault, from Goul ais Bay, G os Cap, Batchewana, they were a
good percent of Mis people going up there.

[37] In my view, the trial judge correctly found, as a fact,
that there is a contenporary Mis community in Sault Ste.
Mari e, and surroundi ng environs area.

[38] As to whether that community is in continuity with the
historic Mis community of Sault Ste. Marie, with a
distinctive culture in which hunting for food is integral, as |
have already indicated, the trial judge found as a fact that
the contenporary Mis community had al ways exi sted, except
that it was, until the early 1970's, an invisible entity within
t he general population, an invisibility (to outsiders) caused
by shame, ostracization, and prejudice. At pp. 179-80 of his
reasons, the trial judge made the follow ng findings with
respect to the custom practice or tradition of hunting by
menbers of the Mis comunity:

Hunting was carried on though the years by the Mis. The
census of Canada 1861, 1881, and 1891 shows several Mis
listed as hunters. Ms. Jones, the Crown's historical expert,
referred to the Sessional Papers (Exhibit #57) which listed
hunting infractions in the Sault Ste Marie nmade in 1897. A
M. Collins was charged with noose hunting. Ms. Jones
testified that Collins was a well known Mis famly, in
Sault Ste Marie.

M. Bjornaa and M. Bennett indicated that hunting continues
to be an inportant aspect of Mis life. | prefer to use
their direct evidence to illustrate this fact.

Li ke Lizard Island, you take people from G os Cap,
Goul ai s Bay, Batchewana, all noved up to those island, spent
the sumers there, took their famlies. They were all Mis
famlies. | nmean the foundations and the buildings are still
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there. When they went up there, they took their famlies up,

t hey spent the summer, they commercial fished, they harvested
their nmeat and stuff off the nmainland, they went over to

Bl ueberry Island and picked berries for the year to put away
and these people mgrated back and forth. Wien | was a kid, |
remenber. | renmenber being up to those islands and pl aces.

"I felt that . . . that there was a body of Mis people
because we had to be together. W wanted sonething, we had to
stick together at it. Like, | know at one tinme, people going
hunting, if they shot a noose it was shared. There was a
gathering, like there was people as a group. One famly
didn't take all the npbose. The npbose went to nunbers of
famlies there. The elders were | ooked after and stuff, so |
really felt there was in a way there was a political bond."

[39] M. Art Bennett also testified about the inportance of
contenporary hunting and as to why it is integral to a
distinctive Mis culture:

Q Now, M. Bennett, when you were a kid growing up and
hunting with your uncles, what would you . . . could you give
us an estimate of what percentage of your diet, | guess the
protein of your diet, or basically your diet cane from what
we mght call bush foods or fromyour . . . the animals you
hunt ed and fi shed?

A. As a child or now?

Q Wwell, like both actually.

A. Okay, when | was kid. probably the neat and fish we ate, |
bet you 90% of what we ate cone out of the bush. Now, |'d say
probably around 75, 80% | actually prefer the taste of

nmoose, even venison, | even prefer veni son over noose. |f
anybody's a connoi sseur of wild gane, I'm. . . venison
tastes better than nobose, but ya, probably 75 to 80% of the
meat we consume now is wild ganme, including fish.
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Q Do you think that Mis people are out on the land a | ot,
M. Bennett?

A. Yes, we are.

Q Do you think they're out on the land just as nmuch or nore
than MN. R officers are?

A. Cause we live on it, they don't. They're just there
vi siting.

[40] In my view, the trial judge's findings, and the
i nferences which he drew fromthese findings, in relation to
this issue, were fully supported by the evidence, and ought not
to be disturbed.

(1v) The issue of whether the respondents are nenbers of an
existing local Mis community in continuity with the
historic Mis comunity of Sault Ste. Marie

[41] The trial judge, in his reasons at p. 168, held: "I find
that a Mis is a person of aboriginal ancestry; who self-
identifies as a Mis; and who is accepted by the Mis
community as a Mis." The trial judge went on to make the
foll ow ng determ nati ons at paras. 65-66 of his reasons:

The first part of the process involves the self
identification of the Poweys as Mis and the acceptance of
theminto contenporary Mis society. | amsatisfied that
Steve Powl ey has identified as a Mis and has been accepted
by two organi zati ons which represent contenporary Mis
society, nanely, the Ontario Mis Aboriginal Association and
the Mis Nation of Ontario. Steve Pow ey openly placed his
Mis status in issue when he shot the nobose on Cctober 22,
1993, when he attached his Mis nunber on the npbose and when
he declared that the neat was for the winter.

The second part of the process for the Poweys is to
denonstrate that there is a geneal ogi cal connection between
t hensel ves and the historically identified Mis society.
Thi s undertaking was conpleted by Ms. Arnstrong and is
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contained in her report, Exhibit 48. Ms. Arnstrong' s evidence
was not w thout certain weaknesses, but | am satisfied that

t he accused before the court have denonstrated on a bal ance
of probabilities that they have Aboriginal roots.

[42] The Crown has argued that the |egal principles that nust
informthe determ nation of whether a claimant can exercise
aboriginal rights make plain that the trial judge's formnulation
is deficient, particularly because it ignores or repudi ates the
| egal principle that aboriginal rights arise fromthe
distinctive culture of the aboriginal conmunity in question,
and because, in any event, joining OVAA or the MNO cannot
constitute acceptance "by the Mis" for the purposes of the
test. The Crown submts that any acceptance "by the Mis" as
an elenment in the establishnment of Mis identity for purposes
of aboriginal rights nust be by a local Mis conunity in
continuity wwth an historic Mis comunity, not be voluntary
political and service organizations |ike OMAA and the MNO. In
addition, the Crown argues, a fourth elenment, objectively
determ nable cultural ties of the claimant to the local Mis
community nust be added to the three el ement test propounded by
the trial judge. | will deal with each of these points in
turn.

[43] The trial judge recognized sone of these difficulties,
in his reasons, where at paras. 58-60, he stated:

How does the court determ ne whether or not the Pow eys are
Mis for the purposes of s. 35(2) of the Constitution Act,
1982? The "Who is a Mis?" question |loons |arge. Unlike
cases involving Indian rights, an identifying tribe or band
is not available to those claimng Mis status. The generic
termMis forces individuals to not only self identify but
t hey nmust al so piece together the existence of a definable
Mis existence fromlocation to |ocation.

Indian tribes have identified over tinme as to regi on and
governnments have devel oped registration lists, to identify
I ndi ans for purposes of benefits and clains. A simlar
procedure has not been put in place for those of Mis
descent .
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M. W Bouchard gave evidence that it cost him $4,000.00 to
have his nother's line traced to its Indian roots. This
expenditure would act as a very real deterrent for many

i ndi vi dual s who m ght be interested in ascertaini ng whet her
they are of Mis ancestry. Governnent tracing would provide
econom cs of scale and help resolve the issue as to who nmay
or may not claimMis status.

[ 44] Chapter 5 of vol. 4 of the Report of the Royal
Comm ssi on on Aboriginal Peoples was filed as an exhibit at the
trial. At p. 201, the authors state, in part, as follows:

Ancestry is only one conponent of Mis identity. Cultural
factors are significant; a people exists because of a conmobn
cul ture. Wien soneone thinks of thenselves as Mis, it is
because they identify with the culture of a Mis people; and
when a Mis people accepts soneone as a nenber, it is
because that person is considered to share in its culture. A
comment to the Comm ssion from Del bert Majer nakes the point:

"1l say I"'mMis or other young people that | know t hat
are Mis have been confronted with the sane question: 'On,
| didn't think you were Mis. You don't look it." You

know, it's not a biological issue. It's a cultural,
historical issue and it's a way of life issue; and it's not
what you |l ook |like on the outside, it's how you carry
yourself around on the inside that is inportant, both in
your mnd and your soul and your heart.

Del bert Mejer

Saskat chewan Mis Addictions Counci

Regi na, Saskat chewan, 10 May 1993
When the subject of Aboriginal identity is discussed,
reference is sonetines made to rational connections and
objective criteria, such as place of residence, |anguages

spoken, famly links and community invol venent. These are
matters of evidence. They are guides to hel ping peopl e deci de
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whet her someone who cl ai ns associ ati on has a genui ne
connection wth the people. No one objective factor can ever
be conclusive by itself; even when wei ghted for val ue,

obj ecti ve neasures cannot be applied nechanically. In the end
it comes down to two key elenents -- ancestry and cul ture

-- and their acceptance by both the individual and the
peopl e.

[45] The Comm ssion at pp. 297-98, puts it this way:

How i s nenbership in an Aborigi nal peopl e determ ned?

Al t hough various tests have been enpl oyed over the years, for
vari ous purposes in various jurisdictions (degrees of
consangui nity, bureaucratic discretion, famly status,

i ndi vi dual choice and so on), the nethod that has won w dest
acceptance in recent years is a nodified self-determ nation
approach, consisting of three el enents:

sone ancestral famly connection (not necessarily genetic)
with the particularly Aboriginal people;

self-identification of the individual with the particular
Abori gi nal peopl e; and

community acceptance of the individual by the particular
Abori gi nal peopl e.

It is sonetines suggested that a fourth elenent is al so
required: a rational connection, consisting of sufficient

obj ectively determ nabl e points of contact between the

i ndi vi dual and the particul ar Aboriginal people, including
resi dence, past and present famly connections, cultural
ties, language, religion and so on, to ensure that the
association is genuine and justified. The nore common view,
however, appears to be that while these criteria can be used
to determ ne whether an individual should be accepted as a
menber, they are not primary conponents of the test.

The Comm ssion, inits report, makes the foll ow ng
recommendation (4.5.2) with respect to Mis identity:
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4.5.2

Every person who

(a) identifies hinself or herself as Mis and

(b) is accepted as such by the nation of Mis people
wi th which that person wi shes to be associ ated, on
the basis of criteria and procedures determ ned by
that nation

be recogni zed as a nenber of that nation for purposes of
nati on-to-nation negotiations and as Mis for that purpose.

[46] As was found by the trial judge, and as evidenced in the
agreed statenent of facts filed as ex. 1 at the trial, the
respondent Steve Powl ey was a card carryi ng nmenber of the
Ontario Mis and Aboriginal Association on Cctober 22, 1993,
the date of the alleged offence. He applied on April 20, 1990,
for menbership in the |local known as Bruce M nes OVAA Native

Voi ce, on his own behalf, and on behalf of two of his children,

i ncludi ng the respondent Roddy Charles Pow ey. H's application

was approved by the | ocal president and board and signed off by

his first cousin, M. Art Bennett, who as the trial evidence
denonstrated, also self-identified as a Mis and who gave
evidence as to the existence of a Mis community around the
Sault Ste. Marie area. M. Bennett gave the follow ng evidence
at the trial relating to OMAA and the local Mis comunity:

Q So, M. Bennett, were the people organized at all? You say
there's a Mis comunity here. Were they organi zed in any
way at all before OWAA cane al ong?

A. Not that | know of.

Q Nowin your . . . in your opinion, let's just ask it
straight out. Did OWA create the Mis comunity?

A. No, no, the Mis community | believe was al ways here.
That was . . . we were . . . we were here. just not
recogni zed or not organi zed and but | do think OVAA brought
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us together politically.

[47] The nmenbership card issued to Steve Pow ey dated October
18, 1990, was signed by AQaf Bjornaa, and it identified this
respondent as a nenber of the "Bar River Local". Furthernore,
as denonstrated by the extracts of evidence fromWIIiam
Bouchard, Bar River Native Voice was identified as a Mis
community or as an organi zed | ocal or council of Mis people
in the Sault Ste. Marie area:

Q Now, do you consider there to be a Mis conunity in this
area?

A. Yes.

Q And is that comunity just in Sault Ste. Marie or do you
think it's in other parts of the . . . or other parts of this
regi on?

A. There's Mis comunities in other parts of this region,
yes.

Q Can you nane sone of those nodern day ones?

A. Yes, there's . . . well, there's Sault Ste. Marie. There's
Bar Ri ver Native Voice, St. Joe |Island, Bruce M nes,
Thessal on and Chapl eau has about forty Mis people in it

al so.

Q Are you aware of any . . . now are you pointing to ones in
a particular region, M. Bouchard?

A. Most of the ones | just said are recogni zed by the Mis
Nation of Ontario. They have charters with Mis Nation of
Ontario. They're established Mis comunities, but there are
sone in the area that are too snmall to establish, |ike naybe
they only got four or five Mis people, so they can't really
establish a comunity, so they cone, they join, they go
towards the biggest community.

[ 48] The evidence discloses that after the date of the
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of fence "M . Pow ey" joined MNO and was issued a harvester's
certificate in 1997

[49] M. Tony Bel court gave evidence on behalf of the
respondents. He was, during the tinme of the trial proceeding,
the president of the Mis Nation of Ontario. As is reflected
inex. 8 filed at trial, "a person is entitled to be registered
as a citizen of the Mis Nation who a) is alive, b) self-
identifies as Mis (that is considers thenselves to be an
aboriginal person) . . . d) is distinct fromlIndian or Inuit
(that is, a person who is not registered on any band list),

e) has geneal ogical ties to aboriginal ancestry, f) who is
accepted by the Mis Nation"

[50] As to comrunity acceptance, M. Belcourt stated as
fol | ows:

A. W are a people. It's not a matter of individuals. There's
a difference between an individual saying I'mMis and the
Mis Nation identifying who the Mis are or verifying who

the Mis are.

Q | think sone of the problemcones that we're using the
word for two different things.

A. Oh, definitely. Some people are using it . . . well, |
don't want to . . . | don't want to . . . | don't know what's
behi nd the reasoni ng of sonme people other than those who cone
to the Mis Nation and wish to register and identify as a
Mis and the rest of the community, accepting them

[51] M. Belcourt indicated at trial that the Mis Nation of
Ontario "represents the Mis who are registered in the Mis
Nation of Ontario", and then stated:

We have regions, we have nine regions and we have counsellors
for each of the nine regions and within each of those
regions, the communities thensel ves establish | ocal community
councils so they adm nister the affairs and govern at the

| ocal |evel.
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[ 52] The Algona area is identified as Region 4, and
approximately 350 Mis are registered with the MNO for or
within this region. M. Belcourt went on further to explain
what he neant by the term "comunity acceptance”, as this
related to menbership in the MO

A It's always been our intention to . . . to put into
practice what is recognized internationally as a norm for
recognition of peoples and that is self-identification and
comuni ty acceptance. Community acceptance for us neans that
we nust give the community the opportunity to accept the
peopl e who have been registered. W have, therefore, decided
t hat because we were just starting the Registry in particular
for our first fifteen nonths of operation we didn't have any
funding, they worked at the resources to be able to do the
kind of diligent observations or research to confirmthe
Abori gi nal ancestry or to nmake sure everybody had all of
their docunents in at the very outset and so we issued
tenporary reg . . . tenporary nenberships. Some of our people
who are | ongstanding, well-known Mis people in this
Province, at that time are older and didn't have the
resources thenselves to get sone of these docunents in. so,
we all have what's called a tenporary card. This year, in
fact right now, we are advert ising for a Deputy Registrar, a
Geneal ogical Oficer and a Clerk to take over managenent now
of the Registry office to nove us into the next phase of

per manent Regi stry process. W nust, at the community | evel,
define a group, a comm ssion that would exam ne the
applications and then nake recommendations to the comunity
for the acceptance, formally and finally of the applicants.
And we will be, we're defining our process for that right

now, but generally, we will be appointing to these

conmm ssions, not unlike enrolment conmttees of First Nations
or enrolnment commttees of the Al gonquin First Nation, for
exanpl e. People who are acknowl edged far and w de and bei ng
Mis, who are accepted and appointed by the Mis National
Council, recogni zed wi thout question, who would be our

enrol nent or Registry Comm ssions at the community |evel. And
when | say comunity | don't know if we're tal king about each
specific comunity having its own comm ssion or whether

wi thin one region, we mght have a conmttee. W have to
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work those details out. The intention then is that every file
woul d be submtted to those rel evant conmunities and
commttees and they would then review them finalize them
ensure that every piece of docunentation is there and then
nove the nane forward to the conmmunity for adoption

[ 53] Black's Law Dictionary, 6th ed. (St. Paul, Mnn: West
Publ i shing Co., 1990), describes "comunity" as:

Nei ghbor hood; vicinity; synonynmous with locality.

Peopl e who reside in a locality in nore or |ess
proximty. A society or body of people living in the sanme
pl ace, under the sane | aws and regul ati ons, who have common
rights, privileges, or interests. . . . It connotes a
congeries of common interests arising from associations
-- social, business, religious, governnental, scholastic,
recreational

[54] In nmy view, the |learned trial judge was correct, when he
found, on all of the evidence, that the respondents were Mis
who had been accepted into "contenporary Mis society", at the
tinme that the offences were alleged to have taken place. This
is especially so, given that Art Bennett, a nenber of the | ocal
Mis community, in essence accepted Steve Pow ey and Roddy
Charl es Pow ey as nenbers of a |ocal community Mis
organi zati on. Furthernore, Steve Powl ey's nenbership card
identified himas a nmenber of the Bar River Local which in
fact, as established through the evidence of WIIiam Bouchard,
was a locally recognized Mis community.

[55] | would, nevertheless, vary the trial judge's definition
of Mis having regard to several factors. Firstly, the Report
of the Royal Comm ssion on Aboriginal Peoples, supra, stresses
that ancestral |inks may al so be non-genetic, and as deeply
cherished as bl ood connections. Its recommended definition does
not i npose any bl ood quantum requirenents, but rather requires
acceptance by the relevant Mis nation on the basis of
criteria and procedures that the Mis nation itself
det er m nes.

[ 56] Bl ood quantum requirenents for Mis people should be
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rej ected because they reveal little about how an i ndivi dual
defines his or her own identity in relation to a Mis
community. Requiring proof of a genealogical tie to the
original Mis inhabitants of the relevant Mis conmunity

pl aces, in ny view, too heavy a burden on Mis applicants and
too easily leads to the extinguishnment of Mis rights through
attenuat ed bl ood |i nes.

[57] Requiring that a person's grandparent be Mis runs a
real risk of extinguishing the Mis rights of subsequent
generations by both stealth and fiat. This is sonething that
must be avoided if s. 35 is to receive a generous and purposive

interpretation: see Catherine Bell, "W are the Mis People
in Section 35(2)" (1991), 29 Alta. L. Rev. (No. 2) 351; and
Catherine Bell, "Mis Constitutional Rights in Section 35(1)"

(1997), 36 Alta. L. Rev. (No. 1) 180.

[ 58] Secondly, the Royal Conm ssion Report references the
Draft International Declaration on the Rights of |ndigenous
Peopl es, portions of which read as foll ows:

Article 3. Indigenous peoples have the right of self-
determ nation. By virtue of that right they freely
determne their political status and freely pursue their
econom ¢, social and cul tural devel opnent;

Article 8. Indigenous peoples have the collective and

i ndi vidual right to maintain and devel op their distinct
identities and characteristics, including the right to
identify thensel ves as indigenous and to be recogni zed as
such;

Article 25. | ndigenous peoples have the right to maintain and
strengthen their distinctive spiritual and materi al
relationship with the lands . . . which they have
traditionally owned or otherw se occupied or used .
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[ 59] Underlying these Articles is a recognition of a right of
self-determ nation and self-identification for aboriginal
peopl es who by definition in s. 35(2), include Mis people.

[60] As to the appellants argunent that a fourth el ement --
objectively determnable ties of a claimant to a |ocal Mis
community -- nust be added to the trial judge's test of who is
a Mis, inny view, this fourth el enent nust be rejected (as
it was by the trial judge), for two reasons: Firstly, it runs
counter to the way the Suprene Court envi saged abori gi nal
rights to be interpreted and exercised. In Sparrow, supra, the
court stipulated that s. 35(1) is to be interpreted in a
pur posive way and that a generous |iberal interpretation,
resol vi ng doubt in favour of aboriginal peoples, is demanded
gi ven the purpose of the provision to affirm aboriginal rights.
And as stated by Catherine Bell, in "W are the Mis People
in Section 35(2)", supra, at p. 380:

G ven that the purposes for including s. 35(2) were to
clarify the scope of potential claimnts under s. 35(1) and
to satisfy the clains of self-identifying Mis to
recognition as an aborigi nal people, the section should be
interpreted to the benefit of aboriginal peoples in |ight of
t hese obj ecti ves.

Secondly, it places an unrealistic burden on applicants
claimng Mis rights that are not placed on applicants

clai mng other aboriginal rights. Aboriginal rights are
collective rights although each nenber of the collectivity has
a personal right to exercise them They are rights held by a
collective and are in keeping with the culture and exi stence of
that group. The aboriginal rights claimant nust be a nenber of
t hat aboriginal community, but each individual wthin that
communi ty does not have to neet an individual cultural neans
test. Such a test would be arbitrary and inconsistent with a
pur posi ve anal ysis of an aboriginal right protected wthin the
meani ng of s. 35: see Pasco v. CNR Co. (1989), 56 D.L.R
(4th) 404 at p. 410, 34 B.C.L.R (2d) 344 (C.A); Twinn v.
Canada. [1987] 2 F.C. 450 (T.D.) at p. 462; Sparrow, supra, at
p. 1106.
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[61] In my view, any inposition of a cultural neans test or a

bl ood quantumrul e, as a general prerequisite for nmenbership in

a Mis community, would be inconsistent with the fundanental
pur poses of s. 35.

[62] While Mis communities and collectivities doubtlessly
consi st of a popul ation of persons of m xed aboriginal and non-
aboriginal ancestry who self-identify as Mis, it would be
wong in ny view, for the reasons stated herein, to require
that in defining who a Mis person is, the individual be
required to be of necessarily genetic "aboriginal ancestry".

[63] | find nmerit in portions of the proposed definition of
Mis identity put forward by one of the two intervenors on
this appeal, Aboriginal Legal Services of Toronto, which
definition consists of a nodification to the definition of
Mis identity set out in the Royal Conm ssion Report. As the
definition provided by the Royal Comm ssion was devel oped for
t he purposes of identifying Mis people in the context of
sel f-governnent arrangenents and negotiations, given that this
appeal is concerned with site-specific aboriginal rights, the
definition of Mis nust include or be referenced to the
concept of a local community, branch, council, chapter or
organi zation to satisfy the test for identity for the purposes
of asserting s. 35(1) rights. To insist, however, that Mis
identity can only be tied to an existing and flourishing | ocal
Mis community, but without regard to any recognized Mis
associ ation having a locally organi zed community branch,
council or chapter is to ignore the historic reality of Mis
peopl es, as described at p. 219 of the Royal Comm ssion Report:

Wi |l e prejudi ce has affected many aspects of their |lives, the
wor st and | east excusable formit has taken has been

di scrimnatory governnental policies, especially on the part
of the governnment of Canada . . . Except in the northern
territories, Mis people often have been deprived of post-
secondary educational assistance and benefits ranging from
health care to econom c devel opnent and cul tural support
progr ams

[ 64] Surely an aborigi nal people who reside in a conunity or
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locality in nore or less proximty to one another, who share
the sane culture and interests, but who are not in any way
formally recogni zed by governnent, can collectively organize
and forma | ocal association, branch or chapter for the

pur poses of crystallizing and shaping their comunity.
Accordingly. where the Mis right being asserted is site-
specific, | would vary the trial judge's identity of a Mis
person, so as to provide as foll ows:

A Mis is a person who,

(a) has sonme ancestral famly connection (not
necessarily genetic),

(b) identifies hinself or herself as Mis and

(c) is accepted by the Mis community or a |ocally-
organi zed community branch, chapter or counci
of a Mis association or organization with which
t hat person w shes to be associ at ed.

(v) I's the appellant's infringenent of the respondents
aboriginal right to hunt for food justified?

[ 65] The second basic issue on appeal, nanely, whether the
| earned judge erred in finding that the infringenment by ss.
and 47(1) of the Act of the respondents' aboriginal right to
hunt for food was not justified, nmakes necessary, a
consideration of the justification test as first outlined in
Sparrow, supra [at pp. 1113-14 and 1119]:

If a prima facie interference is found, the anal ysis nove
to the issue of justification. This is the test that
addressed the question of what constitutes legitimte
regul ation of a constitutional aboriginal right. The
justification analysis would proceed as follows. First, is
there a valid | egislative objective?

If a valid legislative objective is found, the analysis

46

S
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proceeds to the second part of the justification issue. Here,
we refer back to the guiding interpretative principle derived
from Taylor and WIlianms and Guerin, supra. That is, the
honour of the Crown is at stake in dealings with aboriginal
peopl es. The special trust relationship and the
responsibility of the governnment vis--vis aboriginals nust

be the first consideration in determ ning whether the

| egi slation or action in question can be justified.

We would not wish to set out an exhaustive list of the
factors to be considered in the assessnment of justification.
Suffice it to say that recognition and affirmation requires
sensitivity to and respect for the rights of aboriginal
peopl es on behalf of the governnent, courts, and indeed al
Canadi ans.

[66] The |l earned trial judge concluded in exam ning the
justificatory issue that having regard to the objective of
conservation, there was no justification "to exclude the Mis
fromthe aboriginal allocation . . .". Nor did he find that
"based on the social and econom c benefit to the people of
Ontario derived through a conbination of recreational hunting
and non hunting recreation”, was there a legitimte secondary
justification for the current regulatory schene.

[67] As acknow edged by the appellant, Ontario did not
consult with OVAA or the MNO concerning the provisions of the
Act in question. The |earned judge also found, at para. 112 of
hi s reasons, that:

at the present tine, the Ontario Governnent does not
recogni ze Mis people as having any special access rights to
natural resources.

[68] How, one m ght ask, can the appellant justify the
i nfringenment of the respondents' aboriginal right to hunt for
food, when the affected local Mis comunity has not been
consul ted, and when, even having regard for the valid
| egi sl ati ve objective of conservation, hunting for recreation,
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sport and for food by others who are not aboriginal peoples as
defined in s. 35(2) is currently permtted? As was stated by
Chi ef Justice Laner (as he then was) in R v. Adans, supra, at
pp. 134-35:

| have sonme difficulty in accepting, in the circunstances
of this case, that the enhancenent of sports fishing per se
is a conpelling and substantial objective for the purposes of
Ss. 35(1). Wiile sports fishing is an inportant econom c
activity in sone parts of the country, in this instance,
there is no evidence that the sports fishing that this schene
sought to pronote had a neani ngful econom c dinension to it.
Onits own, without this sort of evidence, the enhancenent of
sports fishing accords with neither of the purposes
underlying the protection of aboriginal rights, and cannot
justify the infringenent of those rights. It is not ained at
the recognition of distinct aboriginal cultures. Nor is it
aimed at the reconciliation of aboriginal societies with the
rest of Canadi an society, since sports fishing, wthout
evi dence of a neani ngful econom ¢ dinension, is not "of such
overwhel m ng i nportance to Canadi an soci ety as a whol e"
(d adstone, at para. 74) to warrant the limtation of
aboriginal rights.

Furthernore, the schene does not neet the second |leg of the
test for justification, because it fails to provide the
requisite priority to the aboriginal right to fish for food,
a requirement laid down by this Court in Sparrow. As we
expl ained in G adstone, the precise neaning of priority for
aboriginal fishing rights is in part a function of the nature
of the right clainmed. The right to fish for food, as opposed
to the right to fish commercially, is a right which should be
given first priority after conservation concerns are net.

[69] The inportance in the justification context of
consul tations with aboriginal peoples was again dealt with in
R v. Marshall, [1999] S.C.J. No. 66, 179 D.L.R (4th) 193,
where at para. 43, it is stated:

(d) Aboriginal people are entitled to be consulted about
limtations on the exercise of treaty and aboriginal rights.
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The Court has enphasi zed the inportance in the justification
context of consultations with aboriginal peoples. Reference
has al ready been nmade to the rule in Sparrow, supra, at p.
1114, repeated in Badger, supra, at para. 97 that:

The special trust relationship and the responsibility of
t he governnent vis--vis aboriginals nmust be the first
consideration in determ ning whether the |egislation or
action in question can be justified.

The special trust relationship includes the right of the
treaty beneficiaries to be consulted about restrictions on
their rights, although, as stated in Del ganuukw, supra, at
para. 168:

The nature and scope of the duty of consultation will vary
with the circunstances.

This variation may reflect such factors as the seriousness
and duration of the proposed restriction, and whet her or not
the Mnister is required to act in response to unforeseen or
urgent circunstances. As stated, if the consultation does not
produce an agreenent, the adequacy of the justification of
the governnent's initiative will have to be litigated in the
courts.

[70] In addition, the appellant's concern that the
recognition by the |l earned judge of the site-specific Mis
right to hunt for food in the circunstances of this case wl|
be incapable of internal or any limtation is not borne out
having regard to the variation of the trial judge's definition
of Mis identity (for the purposes of exercising site-specific
aboriginal rights) herein provided.

[ 71] Furthernore, and in any event, the appellant in this
case, if necessary, has the power to regulate the Mis right
to hunt for food through the inposition of closed seasons. As
was stated in Marshall, supra, at para. 29:

The reqgul atory device of a closed season is at least in
part directed at conservation of the resource. Conservation
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has al ways been recogni zed to be a justification of paranount
inportance to limt the exercise of treaty and abori gi nal
rights in the decisions of this Court cited in the majority
deci sion of Septenber 17, 1999, including Sparrow, supra, and
Badger, supra. As acknow edged by the Native Council of Nova
Scotia in opposition to the Coalition's notion, "Conservation
is clearly a first priority and the Aborigi nal peopl es accept
this". Conservation, where necessary, nay require the

conpl ete shutdown of a hunt or a fishery for aboriginal and
non- abori gi nal alike.

[ 72] For these reasons, | conclude that the learned trial
judge was correct in finding that the infringenment of the
respondents' aboriginal right to hunt for food by ss. 46 and
47(1) of the Act was not justified, and accordingly, | would
dismss, as well, this portion of the appeal.

V. Justice Delayed is Justice Denied

[ 73] The learned trial judge, at paras. 131, 132 and 134,
made the foll ow ng observations with respect to issues
involving Mis rights:

Even t hough the quasi-crimnal charges agai nst the Pow eys
have been dism ssed for the reasons given, this case
illustrates that there are many inportant issues that nust be
decided in the future regarding Mis rights. The crim nal
process is not a particularly effective or efficient tool to
arrive at the required solutions. It is a blunt instrunent.

It is also an expensive, time consum ng, and cunbersone
process.

The issues raised have significant political conponents that
are best addressed in the political arena.

Section 35 of the Constitution Act, 1982 did not have to
acknow edge the Aboriginal rights of a group of people
referred to as Mis. However, the Parlianent of Canada has
clearly proclained the Mis existence. It has been twenty-
five years since the Constitution Act has been in force.

Is it not time to find answers regardi ng the issues affecting
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the Mis?

n addition, at paras. 37 and 38, he stated:

The Bl ai s deci sion suggests that the definition debate has a
significant political conponent linked to it. | would agree
with this characterization. The Constitution Act, 1982 is an
expression of Canada's political essence. Accordingly, when
s. 35 refers to a group identified as Mis, it wuld seem
appropriate that the elected representatives of this nation
di al ogue with the key participants in the arena and arrive at
a workable definition of who is a Mis.

Once a definition has been put in place, resources should be
provided to deal with individual applicants who are
interested in achieving official Mis status. The current
practice of individuals financing i ndependent ancestral
searches is both cunbersone and expensive. A central registry
systemcould facilitate the determ nation of official status.

[ 74] I n Sparrow, supra, the Suprenme Court w ote about the
significance and effect of s. 35(1) of the Constitution Act,
1982, at pp. 1105-06, as foll ows:

It is clear, then, that s. 35(1) of the Constitution Act,
1982 represents the culmnation of a long and difficult
struggle in both the political forumand the courts for the
constitutional recognition of aboriginal rights. The strong
representations of native associ ations and ot her groups
concerned with the welfare of Canada's abori gi nal peopl es
made the adoption of s. 35 possible and it is inportant to
note that the provision applies to the Indians, the Inuit and
the Mis. Section 35(1), at the |least, provides a solid
constitutional base upon which subsequent negoti ations, can
take place. W are, of course, aware that this would, in any
event, flow fromthe Guerin case

In our opinion, the significance of s. 35(1) extends beyond
t hese fundanental effects. Professor Lyon in "An Essay on
Constitution Interpretation” (1988), 26 Osgoode Hall L.J. 95,
says the follow ng about s. 35(1), at p. 100:
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the context of 1982 is surely enough to tell us that
this is not just a codification of the case |aw on
aboriginal rights that had accumul ated by 1982. Section 35
calls for a just settlenent for aboriginal peoples.

(Enmphasi s added)

[ 75] There is a difference between achieving or reaching a
settlenment of s. 35 rights, as conpared to a just settlenent of
s. 35 rights. Access to justice is fundanental to achieving
justice. Wien access is delayed, justice will be denied. In
Metropolitan Toronto (Municipality) v. Brenner (No. 1) (1980),
29 OR (2d) 531, 114 D.L.R (3d) 224 (H.C.J.), ODriscoll J.
stated at p. 550:

We all live under the rule of |aw. Abraham Lincoln, | think
it was, said: "No one is above the law, and no one is beneath
the law." W are all famliar with the legal maxins: "Justice
del ayed is justice denied;" ". . . a long line of cases shows
that it is not nerely of some inportance but is of
fundanental inportance that justice should not only be done,
but should mani festly and undoubtedly be seen to be done: R
v. Sussex Justices, [1924] 1 K B. 256 at p. 259. There is no
sense nout hi ng those skeletal words; flesh nust be put onto
t he skel et on.

[76] It is clear fromthe trial evidence that the Mis, as
aboriginal people in Ontario, have continued the |ong struggle
for a just settlenent respecting their s. 35(1) rights, since
1982, but without result or success. As noted in Sparrow,
supra, this search for justice since 1982, is in addition to
"the long and difficult struggle" before 1982, over a period
measured in decades, for the constitutional recognition of
aboriginal rights. Wile nmany segnents of, and persons in, our
soci ety understandably are concerned about a delay in accessing
or securing justice, neasured over a period of years, these
concerns becone all the nore serious and al arm ng when the
struggle for justice is neasured over decades or generations.
Tony Bel court touched on these failures to nake progress with
governnments in defining and affirm ng existing aborigi nal
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rights, in the follow ng words:

Q And what are the other Provincial Governnents responses to
the Mis?

A. Cenerally, the Provincial CGovernnent responses, there
haven't been any pieces of |egislation concerning the Mis
and nost Provincial Governnents take the position, we' ve been
political footballs ever since |I've been involved in |obbying
at the federal level for sonme 28 years now W are . . . we
are a political football. The Federal Governnment says we
don't have the responsibility for you, the Provinces do and
the Provinces take the opposite position. W don't have the
responsi bility, the Federal Governnent does.

Q Now, M. Belcourt, does anybody . . . does the Governnent
accept the registration lists, | guess maybe | should start
before that and say, have you ever inforned the Governnent
about your registry systen?

A. Yes, nmany tines.

Q Wiich tinmes?

A. And in fact, I've invited a representatives of both the
Federal and the Provincial Governnent to attend our offices
and . . . and exam ne our Registry process and the Registry
itself.

Q Have you ever asked or spoken to anyone fromthe Mnistry
of Natural Resources about the Registry systen?

A. | have, yes. The Mnister, the Deputy M nister and Seni or
officials in the Enforcenent Policy Branch.

Q And what's the response?

A. They've . . . they've never cone to our offices.

Q Do . . . do they accept your list of Mis people?
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A. No. They've never . . . well, they accept it in the sense
that if | give it to them they accept the fact that |I'm
giving thema list, but they don't accept our Registry as
being the Registry of the Mis in the Province. They don't
recogni ze our list.

Q Do you . . . what's your understandi ng of why they don't?

A. The . . . they, the Governnent of Ontario at various tines
in various ways has said to us that they don't know who the
Mis are because the CGovernnent of Canada hasn't told them
who they are, so they are sonmehow waiting for the Governnent
to present, provide a list. That's one of the responses |

get. Another response that | get is that you don't represent
all of the Mis in the Province of Ontario, so, therefore,
we're not going to recognize Mis harvesting agreenents
because of that, because you don't represent all of the

Mis. I . . . we did have an agreenent at one tine. W

negoti ated a harvesting agreenent which was approved by the
entire Senior categories of the Mnistry of Natural Resources
i ncluding the Deputy Mnister, but the Mnister in the end
cancel l ed the deal and his response to ne was that they did
not . . . the Mis Nation of Ontario did not represent al

of the Mis, which is just an excuse. It certainly makes no
sense. W weren't negotiating for anybody but the people on
our list.

[77] M. WIIliam Bouchard expressed his frustration in making

progress towards a just and tinely settlenent in relation to s.

35(1) rights, when he said:

Q And do you have sone experience with Governnent on this
i ssue of who the Mis are, M. Bouchard?

A. Yes, | was President of Bar River Native Voice and we
wote letters to the Governnent of Ontario to try and get
themto recognize Bar River Native Voice as a Mis comunity
so we could start sonme negotiations for harvesting rights
with the MN.R and every tinme we got a letter back, it
pretty well said well, we don't know who represents the Mis
and who they are and .
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[78] 1f, as the Suprene Court of Canada has stated, s. 35(1)
calls for a just (and therefore tinely) settlenent for
abori gi nal peoples, the clear delays in establishing processes,
protocols and paraneters to identify s. 35(1) Mis rights in
the Province of Ontario represent a denial of justice. The
Constitution of Canada is the suprenme |aw of the land. In ny
view, respect for all laws declines, and our justice systemis
under m ned, when unaccept abl e and | engt hy del ays occur in
relation to achieving a just settlenment with respect to these
constitutional legal rights, no matter what reason or excuse is
gi ven.

V. The Need, and Requirenent for, Negotiations

[ 79] In Reference re Secession of Quebec, [1998] 2 S.C. R
217, the Suprene Court of Canada identified "four fundamental
and organi zing principles of the constitution” -- federalism
denocracy, constitutionalismand the rule of |aw, and respect
for mnorities. At p. 248, the court stated:

These defining principles function in synbiosis. No single
principle can be defined in isolation fromthe others, nor
does one principle trunp or exclude the operation of the
ot her .

The principles assist in the interpretation of the text and
the delineation of spheres of jurisdiction, the scope of
rights and obligations, and the role of our political
institutions. Equally inportant, observance of and respect
for these principles is essential to the ongoing process of
constitutional devel opnent and evol ution of our constitution
as a "living tree"

[80] In describing two of these principles, nanely
constitutionalismand the rule of |aw, and protection of
mnorities, the court stated at pp. 257-58 and 262-63, as
fol |l ows:
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As we noted in the Patriation Reference, supra, at pp. 805-6,
"the '"rule of law is a highly textured expression

conveying, for exanple, a sense of orderliness, of subjection
to known | egal rules and of executive accountability to |egal
authority.” At its nost basic level, the rule of |aw
vouchsafes to the citizens and residents of the country a
stabl e, predictable and ordered society in which to conduct
their affairs. It provides a shield for individuals from
arbitrary state action.

the rule of law provides that the law is suprenme over
the acts of both government and private persons. . . . "the
rule of law requires the creation and mai nt enance of an
actual order of positive |aws which preserves and enbodi es
the nore general principle of normative order".

Consistent with this long tradition of respect for

mnorities, which is at least as old as Canada itself, the
framers of the Constitution Act, 1982 included in s. 35
explicit protection for existing aboriginal and treaty
rights. . . . The protection of these rights, so recently and
arduously achi eved, whether |ooked at in their own right or
as part of the larger concern with mnorities, reflects an

i nportant underlying constitutional val ue.

[81] In exam ning the value of the denocracy principle in the
constitutional law and political culture of Canada, the court
at p. 256 stated:

Finally, we highlight that a functioning denocracy requires a
conti nuous process of discussion. . . . At both the federal
and provincial levels, by its very nature, the need to build
maj orities necessitates conprom se, negotiation and

del i beration. No one has a nonopoly on truth, and our system
is predicated on the faith that in the marketplace of ideas,

t he best solutions to public problems will rise to the top.

[82] In dealing with the operation of these constitutional
principles in the secession context, the court at pp. 266 and
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268- 69 st ated:

The conduct of the parties in such negotiations would be
governed by these same constitutional principles which give
rise to the duty to negotiate: federalism denocracy,
constitutionalismand the rule of |aw, and the protection of
m norities.

Refusal of a party to conduct negotiations in a manner
consistent with constitutional principles and val ues woul d
seriously put at risk the legitimcy of that party's
assertion of its rights, and perhaps the negotiation process
as a whole. Those who quite legitimtely insist upon the
i nportance of upholding the rule of | aw cannot at the sane
time be oblivious to the need to act in conformty with
constitutional principles and values, and so do their part to
contribute to the mai ntenance and pronotion of an environnment
in which the rule of Iaw may fl ouri sh.

[83] In Delgamuukw v. British Colunbia, [1997] 3 S.C. R 1010,
153 D.L.R (4th) 193 ("Del gamuukw') Chief Justice Lanmer (as he
then was), at pp. 1123-24, drew the inportant connection
bet ween negoti ati ons, and the achieving of a basic purpose of
s. 35(1):

Finally, this litigation has been both | ong and expensive,
not only in economc but in human ternms as well. By ordering
a newtrial, |I do not necessarily encourage the parties to
proceed to litigation and to settle their dispute through the
courts. As was said in Sparrow, at p. 1105, s. 35(1)
"provides a solid constitutional base upon which
subsequent negoti ations can take place". Those negoti ati ons
shoul d al so include other aboriginal nations which have a
stake in the territory clainmed. Mreover, the Crown is under
a noral, if not a legal, duty to enter into and conduct those
negotiations in good faith. Utimtely, it is through
negoti ated settlenents, with good faith and give and take on
all sides, reinforced by the judgnents of this court, that we
w Il achieve what | stated in Van der Peet, supra, at para.
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31, to be a basic purpose of s. 35(1) -- "the reconciliation
of the pre-existence of aboriginal societies with the
sovereignty of the Crown". Let us face it, we are all here to
st ay.

[ 84] Twenty-seven days followi ng the rel ease of Del gar nuukw,
the Mnister of Indian Affairs, in an address on the occasion
of the unveiling of "Gathering Strength -- Canada's Abori gi nal
Action Plan", January 7, 1998, outlined the Governnent of
Canada's statenent of reconciliation. Follow ng the signing of
this statenment, the Mnister, on behalf of the Governnent of
Canada, al so drew and recogni zed the connecti on between
negoti ations, and the constructing of a relationship between
abori gi nal and non-abori gi nal people, characterized by nutual
respect and recognition, responsibility and sharing.
Recognition of the need, and requirenent for, negotiations, was
outlined in the follow ng comm tnent:

In this context, and particularly with respect to the working
rel ationship, our conmtnment to partnership is:

* to work out solutions together beforehand, instead of
pi cking up the pieces after the fact;

* acommtnment to negotiate rather than litigate;

* a commtnent to communi cati on

* a commtnent to neaningful consultation; and

* a commtnent to pronpt action to address concerns before
positions get too polarized to nove.

[85] G ven that:

(1) "[section] 35(1) is a solem comm tnent that nust be given
meani ngful content": Sparrow, supra, at p. 1108;

(i) "[t]he relationship between the Governnent and aborigi nal s
is trust-like, rather than adversarial and contenporary
recognition and affirmati on of aboriginal rights nust be
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defined in light of this historic relationship": Sparrow,
supra, at p. 1108;

(rit) ". . . a functioning denbcracy requires a continuous
process of discussion . . .": Reference re Secession of
Quebec, supra, at p. 256;

(tv) ". . . observance of and respect for these
[constitutional] principles is essential to the ongoing
process of constitutional devel opnment and evol uti on of our
constitution as a 'living tree' ": Reference re Secession
of Quebec, supra, at p. 248;

(v) ". . . therule of law requires the creation and
mai nt enance of an actual order of positive |aws .
Ref erence re Secession of Quebec, supra, at p. 258;

(vi) "[n]o one has a nonopoly on truth . . .": Reference re
Secessi on of Quebec, supra, at p. 256;

(vit) ". . . the CGown is under a noral, if not a legal, duty
to enter into and conduct those negotiations in good faith.
Utimately it is through negotiated settlenents, with the
good faith and give and take on all sides . . . that we
will achieve . . . a basic purpose of s. 35(1)

Del gamuukw, supra, at pp. 1123-24;

(viti)"[t]here is a need "to contribute to the maintenance and
pronoti on of an environnment in which the rule of |aw may
flourish": Reference re Secession of Quebec, supra, at p.

269;
(i1x) "[t]hose who . . . insist upon the inportance of uphol ding
the rule of law . . . [nust] do their part to contribute to

t he mai nt enance and pronotion of an environnment in which
the rule of law may flourish”": Reference re Secession of
Quebec, supra, at pp. 268-69 and

(x) "[s]ection 35 calls for a just settlenment for aboriginal
peopl es": Sparrow, supra, at p. 1106;
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in ny view, negotiation or nediation, processes, protocols and
paranmeters nust be established without any further delay, in
order to identify, for the purpose of affirm ng and protecting,
the s. 35(1) rights, in this case, of Ontario's Mis people.

[86] In Perry v. Ontario (1997) 33 OR (3d) 705, 44 CRR
(2d) 73 (C. A) ("Perry"), the court concluded that "while
practicality may dictate that the parties negotiate, the
constitution does not," and later that "the scope of this
fiduciary obligation, as it has so far been devel oped, does not
include a legal duty to negotiate with aboriginal communities.”
It is inmportant, however, to note that Perry was deci ded before
Del gamuukw or Reference re Seccession of Quebec were handed
down. The concl usions reached therein with respect to any
requi renent for negotiations and steps to be taken to secure a
just settlenment of s. 35 rights, nust now be reconsidered in
[ight of these Suprene Court decisions.

[87] Furthernore, | consider that nmeani ngful content cannot
be given to s. 35(1), nor can the rule of law flourish, in an
envi ronment where, given the trust-like relationship between
abori gi nal peoples and the governnent, and given the nmany ot her
conpl ex and conpeting interests at stake, both public and
private, the aboriginal peoples are required, absent a failure
of negotiations or nediations entered into and conducted in
good faith, to defend thensel ves agai nst the blunt instrunent
of the crimnal or quasi-crimnal process, or to litigate
agai nst the Crown through every level of court, in a nmultitude
of cases involving a nultitude of issues. |If the search for
justice and settlenents in Ontario has led us to court-
connected nedi ation, surely by the sane neasure, and for the
addi tional reasons herein given, the search for a just
settlenment of the s. 35 rights of the aboriginal peoples of
this province, nmust lead us to a process of good faith
negotiations, and in applicable circunstances, nediation.

[88] In this respect, | adopt fully the learned trial judge's
exhortation, stated rhetorically at para. 134 of his reasons:
"Is it not tinme to find answers regarding the issues
affecting the Mis?"
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VI. Disposition

[89] For all of these reasons, | would dismss the
appel l ant's appeal, varying only as stated, the trial judge's
definition of Mis for the purposes of identifying and
affirmng site-specific aboriginal rights. Although, in
accordance wwth s. 125 of the Provincial Ofences Act, supra,
this court "may make any order, in addition, that justice
requires”", while | have expressed ny view as to the need, and
requi renent for, negotiations, given ny disposition of the
within appeal, it is not necessary that an order to this effect
be made in this case.

Appeal dism ssed.
\DPH
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