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Charter of Rights and Freedons -- Aboriginal and treaty
rights -- Historic Mis community in and around Sault Ste.
Marie has aboriginal right to hunt for food protected by s.
35(1) of Constitution Act, 1982 -- Sections 46 and 47(1) of
Ganme and Fish Act infringe that right -- Infringenment not
justified -- Dismssal of charges under Gane and Fi sh Act
against two Mis accused who shot and killed noose affirned
-- One year stay of judgnent granted -- Constitution Act,
1982, s. 35(1) -- Gane and Fish Act, RS . O 1990, c. G 1, ss.
46, 47(1).

The respondents shot and killed a bull noose in the bush

near Sault Ste. Marie but did not have a nobose hunting
licence. They were charged with hunting and possessing a nobose
without a licence contrary to ss. 46 and 47(1) of the Gane and
Fish Act (now the Fish and Wldlife Conservation Act, 1997,
S.0O 1997, c. 41). The respondents were direct descendents of
the Lesage famly, nenbers of the historic Mis community in
Sault Ste. Marie. The respondent SP was a registered nmenber of
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the Ontario Mis and Aboriginal Association ("OVAA") and the
Mis Nation of Ontario ("MNO'). The respondent RP did not
have an OMAA nenbership card, but he was listed on SP's
application formunder the heading: "ldentify any children
under 18 for whom you wish to apply for Youth Menbership"”.

The respondents cl ained that, as nenbers of the historic
Mis community, they had an existing aboriginal right to hunt
for food without a licence, protected by s. 35 of the
Constitution Act, 1982. They did not have status under the
Indian Act, R S.C. 1985, c. |I-5, nor did they enjoy any treaty
rights. Status Indians in the Sault Ste. Marie area have a
treaty right to hunt for food pursuant to the 1850 Robi nson-
Huron Treaty. The treaty right to hunt for food is recognized
in the 1991 Interim Enforcenent Policy issued by the Mnistry
of Natural Resources under the Ganme and Fish Act. Wile the
| nteri m Enforcenent Policy provides for negotiations for Mis
hunting rights, there has been no agreenent recognizing Mis
rights. The Ontari o governnent has refused to recognize Mis
peopl e as having any speci al access to natural resources.

The trial judge defined Mis as "a person of Abori gi nal
ancestry; who self-identifies as a Mis; and who is accepted
by the Mis community as a Mis". He found that the
respondents satisfied that test. He further found that there
was a visually, culturally and ethnically distinct Mis
community in the area around Sault Ste. Marie that traced its
roots to the marri ages between French fur traders and
i ndi genous Qi bway wonen. The trial judge found as a fact that
hunting was an integral part of the Mis culture prior to the
assertion of effective control by the Crown. He also held that
the Mis practice of hunting for food had been continuous to
the present, and that there is a contenporary Sault Ste. Marie
Mis society that is in continuity with the historic Mis
community. He concluded that the respondents had established
t he necessary ingredients for an aboriginal right to hunt for
food within the nmeaning of s. 35(1) of the Constitution Act,
1982 and that this right was infringed by ss. 46 and 47(1) of
the Gane and Fish Act. He found that the appellant had failed
to justify the infringenment of the s. 35 right. Accordingly,

t he charges were di sm ssed.
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The Superior Court upheld the trial judge's decision and the
appel | ant appeal ed.

Hel d, the appeal should be dism ssed.

The appellant's notion for | eave to introduce fresh evidence
on appeal in support of its justification argunment was

di sm ssed. The evidence did not neet the due diligence test or
could not affect the result.

The constitution formally recogni zes the existence of
distinct "Mis peoples”, who, like the Indian and Inuit, are
a distinct and equal subset of the larger class of "aboriginal
peopl es of Canada". The separate identity of the Mis people
must be respected and the recognition of their constitutional
rights nust be generously interpreted. The rights of one
peopl e shoul d not be subsumed under the rights of another. To
make Mis rights entirely derivative of and dependent upon
the precise pre-contact activities of their Indian ancestors
woul d ignore the distinctive history and culture of the Mis
and the explicit recognition of distinct "Mis peoples".

The trial judge did not err in characterizing the right
claimed by the respondents as a right to hunt for food, rather
than as a ganme-specific right. To characterize the right in
the ganme-specific ternms suggested by the appellant would give
undue enphasis to the regulatory concerns of today and pay
insufficient attention to the aborigi nal perspective. The
right to hunt noose was at issue in this case because the
regul ati on of nobose hunting was the focus of the statutory
prohibition. To insist that the traditional aboriginal
practice grounding the nodern right nust conformprecisely to
the terns of the nodern regulatory regine risked ignoring the
aborigi nal perspective. There was expert evidence, accepted by
the trial judge, that fromthe aborigi nal perspective, the
activity was sinply hunting.

There was evidence to support the trial judge's findings of
fact that the historic Mis community at Sault Ste. Marie
engaged in the practice of hunting, and that hunting was an
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integral part of the Mis culture prior to the assertion of
effective control by the European authorities. There may be
gaps in continuity of a practice that are not fatal to the
establ i shment of an aboriginal right. Accordingly, there was
no basis for interfering with the trial judge' s conclusion
that the right clainmed was a practice exercised by the
historic Mis comunity at Sault Ste. Marie and was integral
to the distinct culture of that comunity.

The trial judge did not err in finding that there exists
today a Mis community in continuity with the historic Mis
community that continues to exercise the practice grounding
the right, and that the respondents are accepted as nenbers of
that community. It was open to the trial judge to reject the
appellant's assertion that the Mis community nmerged into
| ndi an bands. The continuity test should be applied with
sufficient flexibility to take into account the vulnerability
and historic disadvantage of the Mis. The trial judge was
entitled to conclude that the Sault Ste. Marie Mis community
had suffered as a result of what was at best governnental
indifference, and to take the historically di sadvant aged
situation of the Mis into account when assessing the
continuity of their comunity.

There was evidence to support the trial judge's finding that
hunti ng has continued to be an inportant aspect of Mis life.

It would be wong to expect the sanme type of evidence one
m ght expect in a case asserting the rights of an established
I ndi an band. Mis communities do not have a fornal |egal
structure or organi zation. They are not recogni zed under the

| ndi an Act and they have no bodi es anal ogous to band councils
that are recogni zed or funded by the governnent. They are
communi ties based on history, kinship and shared practices.
Proof of nenbership in such a community is bound to be to a
| arge extent expressionistic. There was evidence of nenbership
in the local Sault Ste. Marie comrunity which was capabl e of
supporting the trial judge's finding that the respondents were
accepted as nenbers of the local Mis comunity.

The appellant | ed evidence to show that the noose popul ati on
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in the wildlife managenment unit in which the respondents shot
a noose was bel ow what was considered to be a satisfactory

| evel . The respondents did not dispute that conservation is an
i nportant objective capable of justifying alimt on s. 35
rights. However, the appellant failed to establish that the
right was limted in a manner in keeping with the fiduciary
duty of the Crown. The fact that the regulatory schene failed
to accord any recognition or priority to the Mis right was
fatal to the contention that the limtation was in keeping
with the CGown's trust-like relationship with the Mis

people. In relation to other holders of aboriginal rights --

| ndi ans who enjoy a treaty right to hunt -- the current schene
pl aced Mis rights holders at an obvi ous di sadvantage. The

| egi sl ati ve objective of conservation cannot justify this

bl atant disparity in treatnment between the two rights-hol ders.
Moreover, in relation to non-aboriginal hunters, Mis rights
hol ders are given no priority. The failure to attach any

wei ght what soever to the aboriginal right flies in the face of
the principle that aboriginal food hunting rights are to be
accorded priority.

The appellant relied on a secondary objective, described as
"the social and econom c benefit to the people of Ontario
derived through a conbi nati on of recreational hunting and non-
hunting recreation”. This was at a | evel of such generality
that the appellant failed to establish this as a valid
| egi sl ative objective for the purposes of Iimting the s. 35
right.

In argunent before the Court of Appeal, the appellant sought
to establish the "equitable sharing of resources" as a
secondary | egislative objective. Assum ng, w thout deciding,
that it was open to the appellant to advance this objective at
this stage of the proceedings, it should be rejected on two
grounds. First, an appeal to equitable sharing, w thout nore,
cannot anmount to a valid | egislative objective if, in fact,
what is left of the resource after conservation neasures is
insufficient to satisfy the aboriginal right to harvest for
food. Even if "equitable sharing" does anmount to a valid
| egi sl ative objective, the present schenme cannot be justified
as being consistent wwth the Crown's trust-like duty. It
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accords no recognition to the Mis right, in stark contrast
to the bl anket exenption given status Indians. A schene that
creates such an obvious inbal ance between rights hol ders, and
gives the Mis no priority over those who have no
constitutional right to hunt, cannot be described as
"equitable" or in keeping with the Crown's trust-Ilike duty.
The trial judge did not err in finding that the Gane and Fi sh
Act was not a justified |limt on the respondents' s. 35 right
to hunt for food.

A stay of this judgment for a period of one year should be
granted to allow the appellant to consult with stakehol ders
and devel op a new noose-hunting regine that is consistent with
s. 35 of the Constitution Act, 1982.
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The judgnent of the court was delivered by

SHARPE J. A : --

OVERVI EW

[1] Steve Powl ey and his son Roddy (the "respondents") are
of Mis descent. In October 1993, they shot and killed a bul
noose in the bush near Sault Ste. Marie. They did not have a
nmoose hunting licence. They claimthat they are nenbers of the
historic Mis comunity and that they have a right, protected
by the Constitution Act, 1982, s. 35 to hunt for food w thout
a licence.

[2] The respondents were charged with hunting and possessing
a noose without a licence contrary to ss. 46 and 47(1) of the
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Ganme and Fish Act, R S. O 1990, c. G 1. They admtted hunting
t he noose, but asserted that the Act infringed their
constitutional right. The trial judge, Vaillancourt J. of the
Ontario Court of Justice (Provincial Division), found that a
s. 35 right was established and that the infringenent of the
right was not justified. He dism ssed the charges. O Neill J.
di sm ssed the Crown's appeal to the Superior Court of Justice.

[3] The Crown (the "appellant”) appeals, wth | eave ((2000),
49 O R (3d) 94) to this court. The appellant submts that the
respondents do not have an aboriginal right to hunt for food
under s. 35 of the Constitution Act, 1982. The appellant al so
argues that if the respondents do establish a right to hunt
for food, any infringenment of their right is justified in the
name of conservation, equitable sharing of a scarce resource
and social and econom c benefit. In the event that the appeal
is dismssed, the appellant asks that the effect of the
j udgnent be stayed for a period of one year.

[ 4] Four groups, representing various aboriginal interests,
were given |leave to intervene in this appeal. Aborigina
Services of Toronto provides |egal advice to aboriginals. The
Congress of Aboriginal Peoples is a national organization
representing Mis and off-reserve Indian [See Note 1 at end
of docunent] peoples, conposed of 12 provincial and
territorial affiliates. The Mis National Council was
established in 1983 to represent the Mis Nation within
Canada. It has participated in several First Mnisters
Conf erences invol ving aboriginal issues and represented the
Mis Nation during the Charlottetown constitutional sessions
held in 1992. It is conprised of provincial nmenber
organi zations, including the Mis Nation of Ontario ("MQO").
The Ontario Mis and Aboriginal Association ("OVAA") is a
representative organi zati on for non-status aborigi nal people
as well as Mis people in Ontario.

FACTS

(a) The O fence

[5] The respondents did not dispute the essential facts
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giving rise to the charges. That aspect of the trial proceeded
on an Agreed Statenment of Facts. It was agreed that at
approximately 9:00 a.m, on Cctober 22, 1993, the respondents
shot and killed a bull nobose in the i medi ate vacinity of
Sault Ste. Marie. They took the npbose to their residence in
Sault Ste. Marie. The respondents did not have Ontario

"Qut door Cards" available to all hunters for a fee, nor did

t hey possess a licence to hunt noose. Mose |icences are
limted in nunber and are allocated by lottery to those who
apply. In place of the legally required tag, Steve Pow ey
affixed a hand witten tag to the ear of the noose stating the
preci se date, tine and place of the kill and indicating the
ammuni tion used. He also stated "neat for the winter, ny # is
4-088-1-0460" and signed his name. The nunber referred to
Steve Powl ey's OMAA nenbership card.

[6] Later the sanme day, two conservation officers went to
the respondents' residence to investigate. The respondents
freely admtted what had occurred. The officers seized Steve
Powl ey's gun and other itens used for hunting, his OVAA card
and the noose carcass. One week | ater the respondents were
charged with unlawfully hunting nobose without a |licence and
unl awf ul possessi on of a noose.

(b) Legislation and Regul atory Regi ne

[ 7] The respondents were charged under the Gane and Fi sh
Act, RS. O 1990, ¢c. G1 (nowthe Fish and Wldlife
Conservation Act, 1997, S. O 1997, c. 41):

46. No person shall know ngly possess any gane hunted in
contravention of this Act or the regul ations.

47. (1) Except under the authority of a licence and during
such tinmes and on such terns and conditions and in such
parts of Ontario as are prescribed in the regul ations, no
person shall hunt bl ack bear, polar bear, caribou, deer, elk
or noose.

[8] The respondents rested their defence on the claimthat
as nenbers of the Sault Ste. Marie Mis community, they had
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an "existing aboriginal" right to hunt, guaranteed by s. 35 of
the Constitution Act, 1982:

35.(1) The existing aboriginal and treaty rights of the
abori gi nal peopl es of Canada are hereby recognized and
af firnmed.

(2) I'n this Act, "aboriginal peoples of Canada" i ncl udes
the Indian, Inuit and Mis peoples of Canada.

(3) For greater certainty, in subsection (1) "treaty
rights” includes rights that now exist by way of |and clains
agreenents or may be so acquired.

[9] The respondents do not have status under the Indian Act,
R S. C 1985, c¢. I-5 nor do they enjoy any treaty rights.
Status Indians in the Sault Ste. Marie area have a treaty
right to hunt for food pursuant to the 1850 Robi nson-Huron
Treaty. The treaty right to hunt for food is recognized in the
1991 InterimEnforcenent Policy issued by the Mnistry of
Nat ural Resources under the Gane and Fish Act, pursuant to
whi ch those who enjoy treaty rights are not prosecuted for
what woul d ot herw se anobunt to violations of the Act.

[10] While the Interim Enforcenent Policy provides for
negotiations for Mis hunting rights, there has been no
agreenent recognizing Mis rights. Representatives of the MO
have attenpted to negotiate an agreenent. A draft agreenent
was reached in 1994 between the MNO and officials in the
M nistry of Natural Resources, but that agreenent was not
accepted by the then Mnister, Howard Hanpton. The ngj or
stunbling block fromthe Mnister's perspective was that not
all Mis belong to the MNO and, in the Mnister's view, "it
is difficult to develop an allocation for Mis harvest of
| arge ganme while the issue of Mis representation in Ontario
remai ns unresol ved. "

[11] The MNO has inplenmented its own provisional harvesting
policy to organize and regulate a traditional Mis hunt under
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"Captains of the Hunt". The policy identifies conservation as
a main objective. In Septenber 1996, the Deputy M nister of
Nat ural Resources informed Tony Bel court, President of the
MNO, that the Ganme and Fish Act woul d be enforced agai nst
Mis hunters as the governnment had not been provided with
adequate historical evidence fromMis communities to
determ ne the existence, nature and scope of their clains.
Uncertainty as to who qualifies as "Mis" for the purposes of
s. 35 and the issue of representation of Mis interests has
frequently been nentioned by federal and provincial officials
in response to Mis demands. It is clear that the Ontario
governnment has, to date, refused to recognize Mis people as
havi ng any special access to natural resources.

(c) The Respondents

[ 12] The respondents are direct descendents of the Lesage
famly, nmenbers of the historic Mis comunity in Sault Ste.
Marie. Steve Pow ey is a registered nenber of OVAA and MO
Roddy Pow ey does not have an OVAA nenbership card, but he was
listed on Steve Powl ey's application formunder the headi ng:
"Identify any children under 18 for whomyou wi sh to apply
for Youth Menbership."

(d) Background Hi storical Facts

[13] As the essential elenments of the offence were admtted,
the evidence led at the trial related to the respondents’
claimof a s. 35 aboriginal right and the appellant's
contention that any infringenment of the right was justified.
The evi dence consi sted of expert testinony relating to the
hi story, culture and practices of the Mis people. Evidence
was also led as to the contenporary situation of the Mis
comunity in Sault Ste. Marie and the activities of OVAA and
t he MNO.

[ 14] Extensive historical evidence was led at trial with
respect to the historic Mis conmunity at Sault Ste. Marie.
Dr. Arthur Ray, Professor of Hi story at the University of
British Colunbia, an expert witness called by the respondents
whose evi dence was accepted by the trial judge, divided the
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history of the Sault Ste. Marie Mis into three parts: the
"pre-European contact" period; the "formative period" from
the 1640s to the 1790s; the "establishnment period" from

1790- 1850; and the "post-treaty" period, from 1850 forward.

[ 15] The first Europeans visited the site of what is
presently Sault Ste. Marie in the early 1600s when the area
was occupied by Gibway Indians. The way of life of the | ocal
Qi bway was based on a seasonal cycle of fishing froml akeside
settlenents during the "open water" season, and hunting and
trapping in the interior during the wnter.

[16] By the 1640s, French traders and m ssionaries began to
travel regularly through the Upper G eat Lakes, establishing a
post at Sault Ste. Marie by 1650. Sone of the French traders
took on native spouses in "nmariages |a faon du pays", with
whom t hey had children of m xed European and native ancestry.

[17] The Mis presence in Sault Ste. Marie fluctuated in
the 1700s. There is no record of a Mis comunity in the
early years of the century. The Treaty of Paris in 1763 ended
French- British hostility in this area and marked the forma
transfer of New France to British sovereignty. Wth the
signing of this treaty, the British started to nove into the
area, and the French and many of the Mis began to nove west.
Uni ons between Scottish enpl oyees of the Hudson's Bay Conpany
and native wonen produced another strain of Mis children. By
1777, the settlenent at Sault Ste. Marie had grown but still
only consisted of approximately ten houses. In 1797, the Jay
Treaty confirnmed that the St. Mary's River would serve as the
border between the United States and British North Anmeri ca.
The fur trade expanded at a rapid pace with intense
conpetition between the Hudson's Bay Conpany and the North
West Conpany.

[18] In the late 1700s, the m xed-blood famlies began to
evolve into a new and di stinct aboriginal people through a
process known as et hnogenesis. The high-water nmark for the
Great Lakes Mis at Sault Ste. Marie was the first half of
the 19th century. During this period, the majority of the
i nhabitants of Sault Ste. Marie were of m xed ancestry,
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comonly referred to at the tine as "half-breeds”. Sault Ste.
Marie is nentioned in the Report of the Royal Conm ssion on
Abori gi nal Peoples (Otawa, Royal Conm ssion on Abori gi nal
Peopl es, 1996) (the "RCAP Report") vol. 4, p. 220, along with
Red River and White Plains in Manitoba, Batoche in

Saskat chewan, and St. Albert in Alberta as one of "the better
known" Mis settlenents. Sault Ste. Marie was an inportant
focal point for the Mis culture during this era. According
to the RCAP Report, vol. 4 at p. 260, "[t]he Mis conmunity
at Sault Ste. Marie, a hub of early fur-trade activity, has a
particularly Iong and eventful history. It would appear, in
fact, that the area was largely under Mis control fromthe

| ate seventeenth to the md-nineteenth century." The historic
Mis community of Sault Ste. Marie is considered by the Mis
Nat i onal Council, and was accepted by the RCAP Report, as
being part of the Mis Nation, the historic collective of
Mis people who lived and still live in the "Mis Honel and”
of north-central North Anmeri ca.

[19] The Mis continued the subsistence hunting and fishing
practices of their Qibway ancestors, but at the sane tine
occupied a distinctive niche in the fur trade econony as wage-
earni ng | abourers, independent traders, skilled tradespeople
and small-scale farners. They evolved into a distinct
aboriginal culture with its own community structures, nusical
tradition, node of dress, and | anguage -- Mchif -- a blending
of French, English and aborigi nal sources.

[ 20] The RCAP Report, vol. 4 at p. 199-200 descri bed the
econonic contribution of the Mis as foll ows:

The special qualities and skills of the Mis popul ation
made them i ndi spensabl e menbers of Abori gi nal / non- Abori gi nal
econom c partnerships, and that association contributed to
the shaping of their cultures. Using their know edge of

Eur opean and Aboriginal | anguages, their famly connections
and their wilderness skills, they hel ped to extend non-
Aboriginal contacts deep into the North Anmerican interior.
As interpreters, diplomts, guides, couriers, freighters,
traders and suppliers, the early Mis people contributed
massi vel y to European penetration of North Anerica.
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[ 21] Towards 1850, aboriginal dom nance in the Sault Ste.
Mari e area began to wane under the pressures of European
settlers. The village at Sault Ste. Marie was first surveyed
in 1846. In 1849, a group of Indians and Mis from Sault Ste.
Marie, dissatisfied with mning devel opnent on the Canadi an
side of Lake Superior, occupied a mning canp at Mca Bay. The
i nci dent pronpted the Governnment of Canada to di spatch WIIliam
Benj am n Robinson in 1850 to negotiate treaties. Robi nson was
instructed to "endeavour to negotiate for the extinction of
the Indian title to the whole territory on the North and North
Eastern coasts of Lake Huron and Superior."

[ 22] Robi nson concl uded the inportant Robi nson-Huron Treaty
of 1850. He refused to deal directly with the "half-breeds"
but told the Qibway chiefs they could share their treaty
entitlenments with the "half-breeds" if they w shed.

[ 23] The governnent did, however, respond to one Mis
demand. In 1852, the Crown nmade | ands available for sale to
the Mis inhabitants of Sault Ste. Marie at a favourable
price. Many of the original Sault Ste. Marie Mis famlies,
however, subsequently sold their |ands and noved fromthe
original towm site. During the 1860s, Sault Ste. Marie was
increasingly settled by Europeans and Americans. Between 1800
and 1885, sone Sault Ste. Marie Mis mgrated to the Red
Ri ver area. O hers noved to the United States. However, it is
clear that the descendants of the original Mis famlies did
not di sappear fromthe Sault Ste. Marie area. Sonme remained in
the town and others noved to smaller communities in the
i medi ate area of Sault Ste. Marie. A significant nunber of
famlies joined the |ocal Gibway bands on the nearby
Bat chewana and Garden River reserves. By 1890, 191 of 285
Bat chewana band nenbers were Mis, as were 199 of 412 Garden
Ri ver band nenbers.

[ 24] The status of the Sault Ste. Marie Mis community
followng 1850 is a contested issue, and I wll returnto it
in greater detail later. The presence of a distinct Mis
community in the Sault Ste. Marie area was considerably |ess
visible fromthe later years of the 19th century until the
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1970s when Mis organi zations were fornmed and the Mis
peopl e of the region began to assune a nore visible profile.
The constitutional debates of the 1980s and 90s brought about
a strong assertion of Mis identity and Mis rights
nationally, culmnating in the inclusion of the Mis peoples
in the Constitution Act, 1982, s. 35 and the draft Mis
Nat i onal Accord that forned part of the Charlottetown Accord
in 1992,

[25] | propose to deal with the facts directly pertinent to
the contentious issues in greater detail in ny review of the
trial judge's findings and in ny analysis on an issue by issue
basis. In broad outline, the respondents |ed evidence to the
effect that there is a Mis comunity in Sault Ste. Marie,
both historic and contenporary, that has had and continues to
have a distinctive identity and culture, and that hunting for
food has al ways been an integral part of that culture. The
appel lant's case was essentially that the historic Sault Ste.
Marie Mis community dispersed in the md- to late-19th
century, resulting in a break in continuity that is fatal to
the claimof an aboriginal right. The appellants al so argued
that the right at issue was gane specific and that during
cruci al periods, noose were virtually non-existent in the
area, and that, as there was no Mis noose hunting, there was
no established aboriginal practice, integral to Mis culture,
capabl e of supporting the right clained. As an alternative,

t he appellant submtted that any limtation of aboriginal
right was justified in the nane of conservation, equitable
sharing of the resource with others and social and econom c
benefits.

(e) Factual Issues

[ 26] Several issues raised by the appellant concern findings
of fact made by the trial judge and upheld by the Superior
Court judge on appeal. Gven their inportance, | have set out
the trial judge's findings at sone | ength. The reasons of the
trial judge [at 58 C R R (2d) 149] indicate that he gave the
evi dence careful and thorough consideration. The reasons of
t he Superior Court judge on appeal indicate that he al so
carefully considered the record and that he could find no
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basi s upon which to interfere wwth the trial judge's factual
fi ndi ngs.

[27] It is plainly not the role of this court to retry the
case, particularly where the case has al ready gone through one
| evel of appeal. It is well established that an appellate
court will treat a trial judge's findings of fact with
deference and will not interfere "unless it can be established
that the trial judge made sone pal pabl e and overriding error
whi ch affected his assessnment of the facts". Stein v. "Kathy
K' (The), [1976] 2 S.C. R 802 at p. 808, 62 D.L.R (3d) 1.
This deferential standard of appellate review has been
consistently applied to factual findings in cases dealing with
aboriginal rights: in R v. Van der Peet, [1996] 2 S.C. R 507
at pp. 564-66, 23 B.C.L.R (3d) 1. In R v. NT.C Snokehouse
Ltd., [1996] 2 SS.C R 672 at p. 689, 23 B.C L.R (3d) 114,
Laner C. J. stated "the findings of fact made by the trial
j udge shoul d not, absent a pal pable and overriding error, be
overturned on appeal.” Simlarly in R v. Adans, [1996] 3
S.CR 101 at pp. 123-24, 138 D.L.R (4th) 657, the Suprene
Court held that deference to the trial judge's findings was
appropriate unless they were "made as a result of a clear and
pal pable error”". In R v. &, [1996] 3 S.C.R 139 at p. 178,
138 D.L.R (4th) 385, the court described its role on factual
i ssues as foll ows:

the role of this Court is to rely on the findings of
fact nade by the trial judge and to assess whet her those
findings of fact were both reasonabl e and support the claim
that an activity is an aspect of a practice, custom or
tradition integral to the distinctive culture of the
aboriginal comunity or group in question.

Accordingly, the trial judge's factual findings are entitled
to consi derabl e deference before this court.

JUDGMVENTS BELOW

(a) Provincial Court (Vaillancourt J.)

[28] The first issue addressed by the trial judge was
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whet her the respondents were Mis for the purposes of s.

35(2) of the Constitution Act, 1982. The trial judge revi ewed
various definitions of Mis and concluded that while no
definition has gained universal acceptance, the follow ng [at
p. 163 CR R ] was appropriate:

Wthout a universally accepted definition of Mis to be
found, | shall attenpt to distill a basic, workable
definition of who is a Mis. Accordingly, | find that a
Mis is a person of Aboriginal ancestry; who
self-identifies as a Mis; and who is accepted by the Mis
comunity as a Mis.

Applying this definition, and interpreting "aborigi nal
ancestry" to require proof of a genealogical link to the
historic Sault Ste. Marie Mis community, the trial judge
found that the respondents satisfied the test. They proved
their descent fromthe historic Sault Ste. Marie Mis
comunity and Steve Powl ey "has identified as a Mis and has
been accepted by two organi zati ons whi ch represent
contenporary Mis society, nanely, the Ontario Mis
Abori gi nal Association and the Mis Nation of Ontario".

[29] The trial judge proceeded to assess the respondent's
claimto a s. 35 aboriginal right in ternms of the test
establi shed by the Suprene Court of Canada in Van der Peet at
p. 549 and R v. Adans at p. 117, holding that the right
claimed nust be an activity that is "an el enent of a practice,
customor tradition integral to the distinctive culture of the
aboriginal group claimng the right."

[30] The trial judge found [at p. 165 C.R R ] that there was
a visually, culturally and ethnically distinct Mis community
in the area in and around Sault Ste. Marie that traced its
roots to the marri ages between early French fur traders and
i ndi genous Qi bway wonen:

It is clear fromthe totality of the historica
docunent ati on and evidence in connection thereto that the
Mis people were a recogni zabl e group that was cl osely
associated wth the local Indians. The Mis had created a
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distinctive lifestyle that was recogni zed by ot hers.

[31] The trial judge found that the relevant tinme period for
determ ning the existence of the Mis right to hunt was
bet ween 1815 and 1850, when the Europeans took "effective
control" of the Great Lakes region. Wiile the cases dealing
with non-Mis aboriginal clainms speak in terns of the period
precedi ng contact with the Europeans, the trial judge found
[at pp. 172-73 C R R ] that approach had to be nodified in the
case of the Mis who trace their origins to the post-contact
peri od.

When one is exam ning the Upper G eat Lakes area, it is
necessary to carefully exam ne the concepts of "contact" and
"effective control" as it relates to the original |Indian
soci ety and the subsequent Mis community.

First contact at Sault Ste. Marie between the Indians and
t he Europeans occurred when the French Jesuits established
m ssions around 1615. As tinme passed, French traders
frequented the area and in 1750, the Hudson Bay Conpany
established its first fur trading post. Dr. Ray advised that
the §ibway may have actually net Europeans as nmuch as a
century before there was an actual neeting of the two
cultures at Sault Ste. Marie. This would have occurred as a
result of the Gibway' s extensive trading practices.

Al t hough there may have been contact, Dr. Ray's evidence
woul d suggest that the Upper Great Lakes area was under
al nost exclusive tribal domnation until at |east 1815-1820.
Soneti me between 1815 and 1850, the area evolved into one
where effective control passed fromthe Aboriginal peoples
of the area (Qibway and Mis) to European control.

The unique Mis society was established and recogni zed
for its distinctiveness. That being the case, one nust
determ ne whether hunting for food was a practice that was
integral to the Mis society at the tine when effective
control of the area was taken over by the European based
culture.
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[32] The trial judge found [at p. 173 CR R ] as a fact that
hunting was an integral part of the Mis culture prior to the
assertion of effective control by the Crown.

The evidence indicated that the Gibway and Mis had
al ways hunted and that this activity was an integral part of
their culture prior to the intervention of European control.

The evidence nmakes it clear that prior to the 1820's

t hat nbose woul d have been part of the Gibway and Mis
diet. In fact, it would appear that the Aboriginal societies
in the Sault Ste. Marie area were opportunistic when it cane
to hunting animals for their food or otherw se.

[ 33] The appellant | ed evidence to show that from
approxi mately 1820, npose were very scarce in the Sault Ste.
Marie area. It was the appellant's position that as there were
no nmoose to hunt during a crucial period when the Mis
soci ety was flourishing, hunting noose should not be regarded
as a distinctive part of the Mis culture. However, the trial
judge rejected the appellant's contention that the respondents
had to establish a ganme-specific right to hunt noose. The
trial judge accepted the evidence of the respondents' expert,
Dr. Ray, that the Mis econony was simlar to the Qi bway
econony and that the relative inportance of fishing, hunting,
trappi ng and coll ecting woul d depend on a nunber of factors in
any given year. Cycles in the availability of fish and gane
had an inpact on the activities in which they engaged. The
trial judge found [at p. 173 CR R ] that one wuld have to
"suspend common sense" to accept the appellant's proposition
that the scarcity of noose during the period [of] 1820-1890
el i m nat ed nobose hunting as part of the aboriginal culture.

| take the position that just because a particul ar species
is in short supply or tenporarily in a state of great
depletion that does not elimnate that particular aninmal as
a hunted species by the Aboriginal group.

The right to hunt is not one that is ganme specific. The
evi dence nmakes it clear that prior to the 1820's that npose
woul d have been part of the Qibway and Mis diet. In fact,
it would appear that the Aboriginal societies in the Sault
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Ste. Marie area were opportunistic when it canme to hunting
aninmals for their food or otherw se.

[34] Relying on the evidence of census reports fromthe late
19t h century and the evidence of several w tnesses who
testified as to past and current Mis practices and the
i nportance of noose hunting, the trial judge found [at p. 177
CRR] that the Mis practice of hunting for food had been
continuous to the present.

The Mis' right to hunt is derived fromtheir custons,
traditions and practices. Hunting, including the hunting of
noose, was and continues to be an integral part of their
cul ture.

[35] The trial judge found that there is a contenporary
Sault Ste. Marie Mis society that is in continuity with the
historic Mis comunity. The trial judge noted that the
visibility of the Mis at Sault Ste. Marie waned after the
Robi nson-Huron Treaty in 1850 when many Mis famlies noved
on to reserves and into the surroundi ng areas. However, he
rejected the contention that there had been a fatal break with
the past. The trial judge accepted the evidence that
di scrim nation and consequent shanme had created a situation in
which the I ocal Mis people becanme "an invisible entity
wi thin the general population" and that it was only in the
early 1970s "that individuals becane nore public as to their
heritage". He rejected the contention that the community had
di sappeared. The trial judge found that it was not reasonable
tolimt the Mis community to the Sault Ste. Marie town site
proper and that a nore realistic interpretation for the
pur poses of considering the Metis identity and exi stence
shoul d enconpass the surroundi ng environs, including the |ocal
| ndi an reserves.

[36] The trial judge concluded [at p. 177 C R R ] that the
respondents had established the necessary ingredients for an
aboriginal right to hunt for food within the neaning of s.
35(1) of the Constitution Act, 1982 and that this right was
infringed by ss. 46 and 47(1) of the Gane and Fi sh Act:
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In the case at bar, | find that the Mis aboriginal right
to hunt noose and other gane is interfered with by the
regul atory schene currently in place in Ontario. . . . The
Mis' right to hunt is derived fromtheir custons,
traditions and practices. Hunting, including the hunting of
noose, was and continues to be an integral part of their
cul ture.

[37] The trial judge found that the appellant had failed to
justify the infringenent of the s. 35 right. In the first
pl ace, he held [at p. 178 C.R R] that there was no evidence
to warrant the disparity in treatnment of status I|ndians, who
were exenpt from prosecution, and the Mis, who were accorded
no recognition:

The current regulatory schenme harnms the Mis hunters as
conpared to the Indian hunters. \Wereas the |Indians may hunt
outside officially sanctioned seasons, the Mis are
prohi bited. Shorter seasons have negative inpact on the
Mis' ability to harvest sufficient provisions for their
famlies. . . . If the Mis are charged under the Gane and
Fish Act for hunting without a licence they may incur the
expenses associated with defending thenselves in court.

If the Mis exercise their Aboriginal rights w thout the
benefit of a licence, they are not only putting thensel ves
at risk of legislative sanctions but they are forced to
skul k through the forests like crimnals as opposed to
hunters exercising their constitutional rights.

[38] The trial judge also found that the denial of the Mis
right was not mnimal nor was the infringenment justified by
t he social and econom c and other benefits of recreational
hunti ng.

[39] The trial judge concluded, accordingly, that the
respondents had established that their aboriginal right under
s. 35 of the Constitution Act, 1982, had been infringed, and
that the charges agai nst them should therefore be di sm ssed.
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(b) Superior Court (O Neill J. (2000), 47 OR (3d) 30)

[ 40] The appel |l ant appeal ed the dism ssal of the charges to
t he Superior Court pursuant to the Provincial Ofences Act,
RS O 1990, c. P.33, s. 116. The Superior Court judge upheld
the trial judge's crucial factual findings, rejected the
contention that the trial judge had erred in | aw, and
di sm ssed the appeal .

[41] The Superior Court judge rejected [at pp. 37-38 O R ]
the appellant's contention that the trial judge had given s.
35 of the Constitution Act, 1982 an overly generous
interpretation:

Surely, at the heart of s. 35(1), lies a recognition that
aboriginal rights are a matter of fundanental justice
protecting the survival of aboriginal people, as a people,
on their lands. The Mis have aboriginal rights, as people,
based on their prior use and occupation as a people. It is a
matter of fairness and fundanental justice that the
aboriginal rights of the Mis which flow fromthis prior

use and occupation be recogni zed and affirmed by s. 35(1) of
the Constitution Act, 1982.

In ny view, the learned trial judge's reasons reflect both
a review of, and a consideration for, the purposes
underlying the inclusion of Mis people in s. 35(1).

[ 42] The Superior Court judge found that there was evidence
to support the findings of the trial judge "that hunting was
of central significance to the Mis, and integral to their
distinctive society" and that, accordingly, there was no basis
for disturbing those findings.

[43] The Superior Court judge also affirmed [at p. 42 OR ]
the trial judge's finding that there is today a local Mis
comunity in continuity wwth the historic Mis conmmunity of
Sault Ste. Marie:
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The issue of a local Mis community, and the respondents’
menbership or affiliation wwth the community was vigorously
debated and canvassed at the appeal hearing. It is not so
easy to package up and describe a Mis comunity, as in
this case, by conparison with, for exanple, a recognized
| ndi an band occupyi ng recogni zed reserve | ands as defined
under the Indian Act, RS.C. 1985, c. I-5. Gven
governnents' treatnent of Mis people, it may sel dom be the
case that Mis rights wll be found where there is a
flourishing Mis community, as opposed to one that is only
now begi nning to put back together aspects of its culture.

[44] The Superior Court judge referred [at p. 43 OR] to
the federal governnment's 1998 Statenent of Reconciliation
acknow edgi ng that "attitudes of racial and cul tural
superiority led to a suppression of Aboriginal culture and
val ues" and that past actions had eroded "the political,
econom ¢ and social systens of Aboriginal people and nations".

To deny people access to their constitutional rights
because a community may now only be begi nning to put
t oget her aspects of its identity and culture is to reward
the very practices that the statenment of reconciliation
admts were w ong.

[45] After reviewing the testinony of the expert w tnesses
and several Mis wtnesses, the Superior Court judge upheld
the finding of the trial judge that there is a contenporary
Mis community in Sault Ste. Marie that is in continuity with
the historic Mis community of Sault Ste. Marie. The Superior
Court judge [at p. 53 OR] also upheld the trial judge's
finding that the respondents were part of that Mis
comunity:

In ny view, the learned trial judge was correct, when he
found, on all of the evidence, that the respondents were
Mis who had been accepted into "contenporary Mis
society", at the tinme that the offences were alleged to have
t aken pl ace.
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[ 46] However, the appeal court judge varied the trial
judge's definition of Mis, renoving the requirenment that a
person be of "genetic" aboriginal ancestry on the basis that
such a requi renent inposes an onerous geneal ogi cal research
burden and because a community is defined by nore than a
person's blood- ties. He provided [at p. 56 OR ] a nore
rel axed test for Mis identity:

A Mis is a person who,

(a) has sone ancestral fam |y connection (not necessarily
genetic),

(b) identifies hinmself or herself as Mis and

(c) is accepted by the Mis community or a |ocally-
organi zed community branch, chapter or council of a
Mis association or organization with which that
person w shes to be associ at ed.

[47] The Superior Court judge agreed [at pp. 57-59 O R ]
with the trial judge's finding that the appellant had fail ed

to justify the infringenent of the respondents' s. 35 rights:

How, one m ght ask, can the appellant justify the
i nfringement of the respondents' aboriginal right to hunt
for food, when the affected |local Mis comunity has not
been consulted, and when, even having regard for the valid
| egi sl ative objective of conservation, hunting for
recreation, sport and for food by others who are not
aboriginal peoples as defined in s. 35(2) is currently
permtted? As was stated by Chief Justice Lanmer (as he then
was) in R v. Adans, supra, at pp. 134-35:

| have sone difficulty in accepting, in the circunstances
of this case, that the enhancenent of sports fishing per
se is a conpelling and substantial objective for the
purposes of s. 35(1). . . . [T]he enhancenent of sports
fishing accords with neither of the purposes underlying
the protection of aboriginal rights, and cannot justify
the infringenment of those rights.
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For these reasons, | conclude that the |learned trial judge
was correct in finding that the infringenment of the
respondents' aboriginal right to hunt for food by ss. 46 and
47(1) of the Act was not justified, and accordingly, | would
dismiss . . . this portion of the appeal.

[ 48] The Superior Court judge concluded his reasons [at p.

65 O R ] by agreeing with the trial judge that it was

i
c

nperative that imediate recognition be accorded to the
onstitutionally protected rights of the Mis people.

[1]n ny view, negotiation or nediation, processes, protocols
and paraneters nust be established w thout any further
delay, in order to identify, for the purpose of affirmng
and protecting, the s. 35(1) rights, in this case, of
Ontario's Mis people.

| SSUES

[49] In view of the positions taken by the parties to this

appeal, the issues to be decided are the foll ow ng:

1

Shoul d the appellant be permtted to introduce fresh
evidence and to include certain material in its Books of
Aut horities?

What is the appropriate analysis for Mis aboriginal
rights under s. 35 of the Constitution Act, 1982?

Did the trial judge and the Superior Court judge on appeal
err in finding that the right is properly characterized as
the right to hunt for food?

Did the trial judge and the Superior Court judge on appeal
err in finding that the right clained was a practice
exercised by the historic Mis community at Sault Ste.
Marie and was integral to the distinct culture of that
comunity?
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5. Didthe trial judge and the Superior Court judge on appeal
err in finding that there exists today a Mis community
in continuity with the historic Mis community that
continues to exercise the practice grounding the right and
that the respondents are accepted as nenbers of that
comunity?

6. |If the aboriginal right was established, did the trial
judge and the Superior Court judge on appeal err in
finding that the Gane and Fish Act was not a justified
[imt on that right?

7. If the aboriginal right is established and the Gane and
Fish Act is not a justified [imt on that right, should
this court stay the operation of its order for a period of
one year to allow the appellant to consult and develop a
new noose-hunting regime that is consistent with the
Constitution Act, 1982, s. 357

ANALYSI S

| ssue 1: Should the appellant be permtted to introduce fresh
evidence and to include certain material in its books of
authorities?

4,08, 00(a) Fresh evidence

[ 50] The appell ant noves for | eave to introduce the
followng itens of fresh evidence on appeal:

1. An affidavit sworn by Linda Maguire, who is enpl oyed as
Acting Big Gane Draw Adm nistrator in the Fish and
WIldlife Branch of the Ontario M nistry of Natural
Resources ("OWNR'), addressing the current availability
and demand for adult nouse in the vicinity of Sault Ste.
Mar i e.

This evidence is led in support of the appellant's
justification argunent, particularly in light of the expanded
definition of Mis given by the Superior Court judge on
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appeal .

2. An affidavit of Peter Lemmond, one of the appellant's
counsel on this appeal, attaching a 1996 census table
conpiled by Statistics Canada addressing aboriginal origin
i nformati on.

This evidence is also submtted with respect to the
justification argunent in light of the Superior Court judge's
expansi ve definition of Mis.

3. Aletter fromMM McDonald, the Registrar, |ndian and
Northern Affairs Canada, dated July 27, 2000 confirm ng
t hat nmenbership in the Batchewana band remains under the
control of the Departnent of Indian and Northern Affairs
and is governed by the registration procedures of the
| ndi an Act.

This evidence is led to "clarify" the record with respect to
rul es of Band nenbershi p.

4. An affidavit sworn by Linda G avelines, a Senior Econom st
enpl oyed by the Analysis and Pl anning Section of the Land
Use Pl anning Section of the OVWNR addressing the econom c
di mensi ons of noose hunti ng.

This evidence is also led in support of the appellant's
justification argunent.

[51] In R v. Palmer, [1980] 1 SSC R 759 at p. 775, 106
D.L.R (3d) 212, the Supreme Court of Canada set out the
preconditions for the exercise of the discretionary power to
admt fresh evidence on appeal:

(1) The evidence should generally not be admtted if, by
due diligence, it could have been adduced at tri al
provided that this general principle will not be
applied as strictly in a crimnal case as in civil
cases: see McMartin v. The Queen, [1964] S.C. R 484.

(2) The evidence nust be relevant in the sense that it
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bears upon a decisive or potentially decisive issue in
the trial

(3) The evidence nmust be credible in the sense that it is
reasonably capabl e of belief, and

(4) It nust be such that if believed it could reasonably,
when taken with the other evidence adduced at trial,
be expected to have affected the result.

This test was recently affirmed as applicable to
constitutional cases in Public School Boards' Assn. (Al berta)
v. Alberta (Attorney General), [2000] 1 S.C R 44, 82 Ata.
L.R (3d) 211.

[52] It was held in R v. Warsing, [1998] 3 SSC R 579 at
pp. 609-10, 59 B.C.L.R (3d) 47, that the first requirenent,
that of due diligence, nay be "overborne by the interests of
justice" and as Carthy J.A stated in R v. C (R) (1989), 47
C.CC (3d) 84 at p. 87 (Ont. CA), afailure to neet the due
di I i gence requirenment should not "override acconplishing a
just result".

[53] Wth respect to the due diligence requirenment, it
shoul d be noted, however, that the appellant was given an
unusual indulgence at trial. After the respondents had | ed
their evidence in support of a s. 35 right, the appell ant
asked for and was given a two-nonth adjournnent to prepare its
case.

[54] In my view, even on the nost rel axed view of the due
diligence requirenent, item4 should not be admtted. The
econom ¢ benefits of nobose hunting were clearly part of the
appellant's case at trial. | amnot satisfied that the failure
to lead this evidence at trial has been adequately expl ai ned.
In any event, given the nature of the regulatory schene and
the appellant's justification argunent, which | will consider
in detail later, this evidence could not affect the outcone of
t he case.

[55] | would also dismss the notion to admt itens 1 and 2.
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First, | amnot satisfied that the evidence is in an

adm ssible form Neither Ms. Maguire nor M. Lenmmond claimto
have the necessary expertise to explain the data attached to
their affidavits: see Public School Boards' Assn. (Al berta),

at pp. 47-48. Second, and nore inportantly, this evidence
could not affect the result. The appellant's justification
argunent is based primarily on conservation. O her abori gi nal
hunters who enjoy treaty rights are allowed unrestricted
hunting rights, and conservation concerns have not reached the
stage where non- aboriginal hunters are forbidden access to

t he resource. The nunber of potential Mis hunters m ght have
a bearing on the justifiability of a schene that gave sone
recognition to Mis hunting rights, but limted themin the
name of conservation. However, that is not the schene at issue
here. In these circunstances, | do not accept the subm ssion
that this evidence could affect the result.

[56] | would also dismss the application to admt item 3.
The letter fromM. MicDonald is not sworn. Second, the
evidence is not relevant to any issue before the court. The
respondents do not claimstatus under the Indian Act and the
appel | ant does not suggest that they have status. The rules
for menbership in the Batchewana band have no bearing on the
result in this appeal

(b) WMaterial in Appellant's Factum and Books of Authorities
[ 57] The respondent objects to certain material referred to

in the appellant's factum and included in the books of

authorities. The material falls into the foll ow ng

cat egori es:

1. Acadenmc articles;

2. Statenents of defence filed by the federal crown in a
nunber of cases; and

3. Information taken fromthe websites of the Departnment
of Indian and Northern Affairs and OVAA

[ 58] The appellant submts that this material should be
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admtted as evidence of "legislative facts", or in the
alternative, as fresh evidence.

[ 59] Dean Peter Hogg, Constitutional Law of Canada,
| oosel eaf (Scarborough, Ont.: Carswell, 1992) at p. 57-10
provi des the follow ng hel pful discussion of the proof of
facts in constitutional cases:

The general rule is that a court may make findi ngs of
fact based on either sworn evidence or judicial notice.
Judi cial notice may be taken only of "facts which are (a)
SO notorious as not to be the subject of dispute anong
reasonabl e persons, or (b) capable of imedi ate and
accurate denonstration by resorting to readily accessible
sources of indisputable accuracy”". Because the

requi renents of judicial notice are so restrictive, any
di spute about facts must be resolved by a court on the
basi s of sworn evidence, using the rules regarding the
burden and standard of proof to deal with gaps or
conflicts in evidence.

In principle, the general rules regarding the proof of
facts in litigation ought to apply to constitutional
cases no less than to non-constitutional cases, and they
ought to apply to both "adjudicative facts" and

"l egislative facts". Adjudicative facts (sonetines
called "historical facts") are facts about the imedi ate
parties to the litigation: who did what, where, when,
how, and with what notive or intent? Legislative facts
(sonetines called "social facts") are the facts of the
soci al sciences, concerned with the causes and effects of
soci al and econom ¢ phenonena. Legislative facts are
rarely in issue in nost kinds of litigation, but they are
often in issue in constitutional litigation ..

Legi sl ative facts obviously cannot be proved by the

testi nony of eyew tnesses, but they can be proved by the
opi nion testinony of persons expert in the relevant field
of know edge. Like other w tnesses, experts are subject
to cross-examnation, and their testinony may be
contradicted by the testinony of other experts. These
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saf eguards provi de sone assurance of the reliability for
factual findings of controverted legislative facts .... A
finding of legislative fact is not nornmally as dependent
on assessnents of credibility of wtnesses, and, at | east
in some cases, the appellate court may be in as good a
position as the trial judge to weigh conpeting

soci al -sci ence evi dence.

[60] In Public School Board's Assn. of Alberta, at 47,
Binnie J. addressed the distinction between a |egislative fact
and an adjudicative fact and the test for judicial notice:

Adj udi cative facts are those that concern the i medi ate
parties and di scl ose who did what, where, when, how and
with what notive and intent. Legislative facts are
direct to the validity or purpose of a |legislative schene
under which relief is being sought. Such background
material was originally put before the courts of the
United States in constitutional litigation through what
becanme known as the Brandeis brief. As Sopinka J.

poi nted out in Danson v. Ontario (Attorney Ceneral),
[1990] 2 S.C.R 1086 at p. 1099:

Legi slative facts are those that establish the

pur pose and background of legislation, including its
soci al, economc and cultural context. Such facts
are of a nore general nature, and are subject to

| ess stringent adm ssibility requirenents ..

[61] There can be little doubt that in constitutional
cases, appellate courts have in sone cases all owed
considerable latitude for the adm ssion of new materials
relating to legislative facts: see for exanple R v. Parker,
(2000) 49 OR (3d) 481 (C A); Ford v. Quebec (A G), [1988]
2 SSCR 712; R v. Edwards Books and Art, [1986] 2 S.C R
713, R v. Seo (1986), 54 OR (2d) 293 (C.A). It has becone
common practice for parties to include in factuns and books of
authorities a wide range of published scholarly witing
provi di ng background and anal ysis of social, econom c and
other policies relevant to the legislative and regul atory
schene at issue. This material is often of great assistance,

2001 CanlLll 24181 (ON CA)



but does not, of course, relieve the parties of the obligation
to prove controversial facts in the usual way. As Binnie J.
remarked in Public School Board's Assn. of Alberta, at 47:

The usual vehicle for reception of legislative fact is
judicial notice, which requires that the "facts" be so
not ori ous or uncontroversial that evidence of their

exi stence i s unnecessary. Legislative fact may al so be
adduced through w tnesses. The concept of "legislative
fact" does not, however, provide an excuse to put before
the court controversial evidence to the prejudice of the
opposi ng party w thout providing a proper opportunity for
its truth to be tested.

(1) Academc articles

[62] The appellant should be allowed to refer to academc
articles dealing with the purpose and interpretation of the
Constitution Act, 1982, s. 35. No doubt many such articles
may nmake controversial factual assertions. That appears to be
the case here. Plainly, such assertions do not becone
evi dence, especially where they concern facts that are
di sputed and that were the subject of consideration on the

evidence at trial. A party cannot escape the obligation to
prove controversial facts at trial by filing academc witings
as "authorities" on appeal. Wth that caveat as to the use
that may be nmade of the articles, | would allow the appell ant

to include in its book of authorities two articles to which
obj ecti on was taken by the respondents, nanely Thomas Fl anagan
"Mis Aboriginal Rights: Sone H storical and Contenporary
Probl ens”, in Boldt, Menno and Long, Anthony J., The Quest for
Justice: Aboriginal People and Aboriginal Rights (Toronto:
University of Toronto Press, 1985) and Brian Schwartz, First
Principles, Second Thoughts: Constitutional Reformwth
respect to the Aboriginal Peoples of Canada, 1982-84
(Kingston: Institute of Intergovernnental Relations, 1985).

[ 63] The appellant al so seeks to include a nunber of
articles by historians relating to the history of the Mis.
In many cases, material of this nature would be
unobj ecti onabl e and woul d provide the court w th useful
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background information relating to matters of uncontroversi al
historical fact. However, in this case, the history of the
Mis is very nuch at issue. Indeed, in this case, the
history of the Mis is a nore a matter of adjudicative than

| egislative fact. At trial the appellant put the respondents
to strict proof of the historical facts needed to support
their s. 35 claim The respondents |ed detail ed evidence on
Mis history in the formof expert evidence. That evidence
was tested and chal |l enged by the appellant by way of
cross-exam nation. The appellant called sone historical
evidence of its own, but essentially took the position at
trial that the respondents failed to prove certain vital
facts.

[64] In my view, the appellant should not now be permtted,
under the guise of including articles in a book of
authorities, to adduce evidence to supplenent the record it
was prepared to rest on at trial. These articles would not
help this court to understand the purpose and soci al context
of the legislation at issue nor do they involve
uncontroversial legislative facts. The articles relate to the
specific issues that were litigated at trial and should not be
adm tted here.

[65] To sonme extent, the weakness in the appellant's
position is revealed by its alternative position that if not
i ncluded in the book of authorities, the articles should be
admtted as fresh evidence. On that point, | find that the
appel lant has failed to satisfy the due diligence test.
Further, the material is not in a formthat would nake it
adm ssi ble, particularly as the respondents woul d be deprived
of the right to challenge it by cross-exam nation in the way
that the appellant challenged their experts.

(1i) Statements of defence filed by the Federal Crown in a
nunber of cases

[ 66] The appell ant seeks to introduce pleadings filed by the
Federal Crown in four separate court cases. The appell ant
submts that the pleadings are provided as there are no final
court decisions setting out the federal position and that they

2001 CanlLll 24181 (ON CA)



are necessary so that this court can be nade aware of
interests and positions of the parties not represented. It is
submtted that three of the pleadings satisfy the due
diligence requirenent. These pleadings were dated in 1999,
and as such were not available at trial.

[67] In my view, the pleadings should not be admtted. To
the extent they are offered as proof of facts, pleadings are
i nherently controversial in nature and of no evidentiary
value. To the extent they are submtted as an invitation to
the court to divine the position the Federal Crown m ght have
taken had it intervened, they should not be admtted. The
Federal Crown had notice and declined to participate in this
appeal. | agree with the respondents that in those
circunstances, it is not appropriate for the Provincial Crown
to attenpt to put forward a position on behalf of the Federal
Cr own.

(v) Information taken fromthe websites of the Departnent of
I ndi an and Northern Affairs and OVAA

[ 68] The appell ant seeks to introduce materials obtained
fromwebsites to establish the nmenbership rules of the

Bat chewana and Garden River bands, and the nanmes of the
current chief and councillors of those bands. The appell ant
al so seeks to introduce information with respect to the nunber
of Aborigi nal people the OWA purports to represent, the
advice that OVAA provides to its nenbers with respect to
harvesting rights, OMAA's definitions of Mis, and evidence
as to the certificates that OMAA issues to its nenbers with
respect to harvesting.

[ 69] The appellant submts that this material cones from
federal, public docunents and that the facts are notorious and
uncontroversial. The appellant says that as the material has
been updated since the trial it satisfies the due diligence
requi renent of the fresh evidence test.

[70] In my view, the material related to the Batchewana and
Gardern River Bands is not in an adnmi ssible form is
irrelevant to the issues before the court and shoul d not be
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adm tted.

[ 71] The OVAA website material does not qualify as
uncontroversial |egislative fact of which judicial notice
m ght be taken. It directly relates to the parties and issues
exi stence of a Mis community in Sault Ste. Marie and the
extent to which OWAA represents that community. This was a
live issue at trial. A wtness famliar wwth OVWA rul es and
policies was called by the respondents and cross-exam ned by
the appellant. The appellant had every opportunity to deal
with these matters at trial, but for whatever reason, chose
not to.

[ 72] Moreover, the fact that the websites have been updated
is not sufficient to satisfy the due diligence requirenent.
As Binnie J. stated at 51 of Public School Board's Assn. of
Al bert a:

The post trial "up-dated" statistics do not provide a
bootstrap to get into the record other statistical

evi dence which, with due diligence, mght have been | ed
at trial. Lack of due diligence is fatal to this aspect
of the application.

[ 73] Accordingly, | would dismss the appellant's notion to
i ntroduce fresh evidence on appeal and allow only the two
articles dealing with the interpretation of s. 35 to be
included in the appellant's books of authorities.

| ssue 2 \What is the appropriate analysis for Mis
aboriginal rights under s. 35 of the Constitution Act,
19827

(a) The Constitution Act, 1982, s. 35

[ 74] Aboriginal rights are guaranteed by s. 35 of the
Constitution Act, 1982. It is clear fromthe text of s. 35
that the Mis peoples of Canada had, as of the date of the
enact nent of the section, "existing" rights, and that those
rights have now acquired constitutional protection. There is
l[ittle jurisprudence dealing directly with the nature of the
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rights of the Mis peoples guaranteed by s. 35. [See Note 2

at end of docunent] Mis claimnts have succeeded in
establishing clains at the trial level in a nunber of cases in
Mani t oba, Saskatchewan and Alberta: R v. MPherson (1992),
82 Man. L.R (2d) 86 (Prov. C.), reversed (1994), 111 D.L.R
(4th) 278 (Man. QB.); R v. Mrin and Daigneault, [1996] 3
C.NL. R 157 (Sask. Prov. C.), affirmed (1997), 159 Sask. R
161 (QB.); R v. Ferguson, [1993] 2 CNL.R 148 (Alta. Prov.
Ct.), affirmed [1994] 1 CN. L.R 117 (Aita. QB.); R v,
Desjarlais, [1996] 1 CNL.R 148 (Alta. Prov. C.) 113;
Conpare R v. Blais, [1996] 3 CNL.R 109 (Prov. C.);
affirmed [1998] 4 C N L.R 103; |eave to appeal granted [1999]
2 WWR 445 (Man. C.A). However, this is the first case on
the subject to be decided by an appellate court.

[75] | begin with a cautionary note. At such an early stage
of developnent in this area, a provincial appellate court nust
approach its task with due regard to the inportance and
conplexity of aboriginal rights. It is inpossible to define
the rights of an entire people wthin the confines of one
case. As the record in this case so anply denonstrates,
clainms of aboriginal rights are intensely fact specific, and
involve a close, careful and detailed scrutiny of events |ong
past. Recognition of a right on one set of facts does not
necessarily nean that the right will be nade out on the next
set of facts. W nust guard against the tenptation to
pronounce broadly upon all possible aspects of the rights of
the Mis people and should instead confine ourselves to what
is necessary for the resolution of the case before us. Wile
the parties and the intervenors invited us to pronounce upon
many i ssues of fundanental inportance, we are here to decide
this case. A full articulation of the shape and subtle
contours of constitutionally protected Mis rights wll
undoubt edly unfold over tinme in the usual increnental fashion
of the common law. Accordingly, | have confined ny reasons to
what | conceive to be necessary and appropriate for a proper
| egal resolution of the case before us, deliberately |eaving
to anot her day sone of the interesting propositions that were
advanced by the parties and the intervenors.

[ 76] As the appellant pointed out, it would be literally
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possible to interpret s. 35 narrowy and limt the rights of
the Mis peoples to treaty rights. However, the appell ant
concedes that the constitutionally protected rights of the
Mis peoples are not restricted to rights acquired by way of
treaty. The appell ant does not, however, concede that the
respondents have nmade out a relevant constitutionally
protected aboriginal right, and submts that the respondents
cl ai m cannot w thstand scrutiny under a proper application of
the principles devel oped for non-Mis aboriginal rights.

[77] As with all constitutional rights, the interpretation
of aboriginal rights calls for a purposive approach. Two
fundanent al purposes for the constitutional protection of
aboriginal rights have been identified. The first purpose is
the recognition and respect for the prior occupation of the
| and by distinctive aboriginal societies. As Dickson C J. and
La Forest J. explained in R v. Sparrow, [1990] 1 S.C.R 1075
and as was held in Guerin v. R, [1984] 2 S.C. R 335 at 376,
aboriginal rights are "derived fromthe Indians' historic
occupation and possession of their tribal lands". In R v.
Sioui, [1990] 1 S.C R 1025 at 1054, Lanmer C J. stated that
recognition of the legal significance of prior occupation is
deeply rooted in our common law tradition and was reflected in
the policy of the British crowm fromthe earliest days of
Eur opean settlenent. Laner C. J. referred to the judgnent of
Marshall C J. in Wrcester v. Georgia, 31 U S (6 Pet.) 515
(1832) (U.S.S.C.) at 548-9, stating that Geat Britain
consi dered these indigenous societies "as nations capabl e of
mai ntai ning the relations of peace and war; of governing
t henmsel ves, under her protection; and she made treaties with
them the obligation of which she acknowl edged.” In Van der
Peet at 538-9, Lamer C.J. reiterated that the fundanenta
rationale for aboriginal rights is the sinple fact that
abori gi nal people were here first, "living in communities on
the land, and participating in distinctive cultures, as they
had done for centuries."”

[78] It is apparent that when analyzing Mis clains, the
inplications of their distinctive feature as the post-contact
descendants of both the Indians and the early European
visitors has to be considered. | wll return to the question
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of a distinctive purposive interpretation for Mis rights
after outlining the other aspects of the approach taken by the
Suprenme Court of Canada with respect to aboriginal clains
general ly.

[ 79] The second fundanental underlying purpose of s. 35
aboriginal rights, as expressed by Lanmer C. J. in Van der

Peet at 539, is that the provision provides "the
constitutional framework through which the fact that
aboriginals live on the land in distinctive societies, wth
their ow practices, traditions and cultures, is acknow edged
and reconciled with the sovereignty of the Ctowmn." Section 35
provides the bridge that facilitates the recognition and
respect for prior occupation by the aboriginal peoples on the
one hand and the reality of Crown sovereignty on the other.

[80] In addition to these two fundanental purposes for s.
35, it has been held that "a generous, liberal interpretation
of the words in the constitutional provision is demanded"”
(Sparrow at 1106, Van der Peet at 536). Dickson C. J. and La
Forest J. described s. 35 in Sparrow at 1108 as "a solem
comm tment that nust be given neaningful content ... The
rel ati onshi p between the Governnent and aboriginals is
trust-like, rather than adversarial, and contenporary
recognition and affirmati on of aboriginal rights nust be
defined in light of this historic relationship." As has been
so often stated in relation to legislation, treaties and
constitutional provisions defining aboriginal rights, a
generous and liberal interpretation is called for as the
honour of the Crown is at stake.

[81] As | have nentioned, this is the first case to reach
the appellate level dealing with the rights of the Mis
peopl es under s. 35. There is, of course, an extensive and
wel | - devel oped body of jurisprudence on the nature and extent
of non-Mis aboriginal harvesting rights and of the extent of

their constitutional protection under s. 35. It is
essentially to that body of jurisprudence that the parties
have turned for guidance on this inportant issue. | propose

to outline the approach taken with respect to abori gi nal
harvesting rights, to identify the specific issues that have
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to be addressed in this case, and to consider how the approach
has to be nodified or adapted to deal with the clains of the
Mis.

(b) The Test for s. 35 Harvesting R ghts.

[82] In a series of cases, starting wth Sparrow and
continuing wwth many others, principally R v. Van der Peet,
and its conpanion cases, R v. G adstone, [1996] 2 S.C. R 723
and R v. N T.C Snokehouse Ltd., the Suprene Court of Canada
established a test for the assessnent of s. 35 abori gi nal
harvesting rights.

(1) The Sparrow Test

[ 83] Sparrow establishes four steps, only two of which are
in dispute in this appeal.

[84] First, the applicant nust denonstrate that he or she
was acting pursuant to an aboriginal right. | wll have nuch
nmore to say about this first step, the discrete el enents of
whi ch were el aborated in Van der Peet and which is plainly in
di spute here.

[ 85] Second, the court nust determ ne whether the right was
extingui shed prior to the enactnment of s. 35. It is not part
of the appellant's case that any right of the respondents has
been extingui shed and accordingly, it will not be necessary
for me to consider this step.

[86] Third, the court nust determ ne whether the right has
been infringed. It is conceded by the appellant that if the
respondents have a right to hunt for food, that right is
infringed by the law at issue here, and it follows that | need
not consider this step any further.

[87] Fourth, the court nust determ ne whether the Crown can
justify the infringenent. As | have noted, in the event that
a right is established, the appellant relies on the defense of
justification and accordingly, I wll have to consider the
fourth step of Sparrow
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(1i) The Van der Peet Test

[ 88] The fundanental issue in this appeal is whether the
trial judge and the Superior Court judge on appeal erred in
finding that the respondents were acting pursuant to an
aboriginal right. The parties agree that the starting point
for determning the respondents' claimof constitutionally
protected rights is the general test for s. 35 harvesting
rights laid down by the Suprene Court of Canada in Van der
Peet at 549, where the Court held that the determ nation of an
aboriginal right is to proceed in tw stages. The first (at
551) is to "identify precisely the nature of the cl ai mbeing
made in determ ni ng whet her an abori gi nal clai mant has
denonstrated the exi stence of an aboriginal right." The
appel l ant attacks the trial judge's characterization of the
claimas the right to hunt and asserts that it should be
characterized nore specifically as the right to hunt noose.
This issue is potentially determ native of the appeal and |
will consider it in detail.

[ 89] The second stage (at 549) is to determ ne whether the
applicant can show that the claimis based upon "a practice,
customor tradition integral to the distinctive culture of the
aboriginal group claimng the right." To satisfy this stage
of the test, the applicant nust prove that the practice was
that of an existing aboriginal comrunity prior to European
contact. The parties agree that this stage nust be nodified
to take into account the distinctive history of the Mis
peopl es, but they disagree precisely how. The appell ant
concedes that allowance has to be nade for the fact that Mis
communi ties obviously energed post-contact, but argues that
any Mis claimof aboriginal right nust be based on the
pre-contact practices of the Mis' Indian ancestors. The
respondents argue that so long as the practice of the Mis
comunity was established before the assertion of effective
Eur opean control, it qualifies for consideration as the basis
of as. 35 right.

[90] An inportant aspect of the Van der Peet test for
aboriginal rights under s. 35 is that the rights are communa
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in nature: Van der Peet, at 540; Sparrow, at 1111-2; R .
Sundown, [1999] 1 S.C.R 393 at 412. Aboriginal rights do not
bel ong to individuals but are community-based, and
accordingly, can only be exercised by those individuals who
are nmenbers of the rights bearing comunity. A significant
corollary of the communal nature of aboriginal rights, as
explained in Van der Peet, at 559, is that the rights specific
to the site and the history of each particular community are
"not general and universal; the scope and content nust be
determ ned on a case-by-case basis. The existence of the
right wll be specific to each aboriginal community." The

cl ai mant nust show continuity of the contenporary community
and its practice with the historic community and its
practices: Van der Peet, at 556; d adstone at 747; C, at
183.

[ 91] The communal nature of the right gives rise to severa
i ssues here, nanely whether the practice was "integral" to
Mis culture, whether there is sufficient continuity fromthe
historic Mis comunity to the contenporary one and whet her
the respondents are in fact nenbers of the rel evant community.

(c) Applying the Van der Peet test to Mis O ains

[92] Al aboriginal rights are rooted in a comobn source and
t hey nust be determ ned by common | egal principles. However,
rights based upon prior occupation are bound to vary from one
community to the next. In their specific content and
realization, the rights of Canada's abori gi nal peoples are as
varied as the rich histories, cultures and practices of the
many di stinctive aboriginal communities across the |and: see
d adstone at 769.

[93] A diversity in the specific content of aboriginal
rights is also to be expected fromthe recognition in s. 35 of
three distinct "aboriginal peoples”, the Indian, the Inuit and
the Mis. It seens inevitable that although they are rooted
in a common principle, the specific rights of distinctive
peoples will reflect their distinctiveness.

[94] The Mis peoples were not here before contact between
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the Indian or Inuit peoples and the Europeans. The very
concept of prior occupation that lies at the heart of
aboriginal rights necessarily requires nodification to deal
with the distinctive history of the Mis. The Suprenme Court
of Canada adverted to this in Van der Peet when enunciating
the test for s. 35 aboriginal clains. Van der Peet dealt wth
a claimby one of Canada's "Indian" peopl es whose rights
derive fromhistoric occupation and use prior to the com ng of
t he Europeans. Lanmer C. J., at 558, explicitly recognized that
the test for Indian rights was not necessarily determ native
of Mis rights and warned that the test nmust be read
carefully in relation to the clains of Mis people whose
origins, history and culture is both indigenous and European:

Al though s. 35 includes the Mis within its definition

of “aboriginal peoples of Canada'... the history of the
Mis, and the reasons underlying their inclusion in the
protection given by s. 35, are quite distinct fromthose
of other aboriginal peoples in Canada. As such, the
manner in which the aboriginal rights of other aboriginal
peopl es are defined are not necessarily determ native of
the manner in which the aboriginal rights of the Mis
are defined. At the tine when this Court is presented
with a Mis claimunder s. 35 it will then, with the
benefit of the argunents of counsel, a factual context
and a specific Mis claim be able to explore the
guestion of the purposes underlying s. 35 s protection of
the aboriginal rights of Mis people, and answer the
question of the kinds of clains which fall within s.
35(1)'s scope when the claimants are Mis. The fact
that, for other aboriginal peoples, the protection
granted by s. 35 goes to the practices, traditions and
custons of aboriginal peoples prior to contact, is not
necessarily relevant to the answer which will be given to
that question. It may, or it may not, be the case that
the clains of the Mis are determ ned on the basis of

the pre-contact practices, custons and traditions of
their aboriginal ancestors; whether that is so nust await
determ nation in a case in which the issue arises.

[ 95] The appell ant agrees that the requirenent in Van der

2001 CanlLll 24181 (ON CA)



Peet that there be an existing aboriginal community prior to
Eur opean contact nust be nodified to deal with Mis clains.
The appel | ant accepts that a period of tine nust be all owed
post-contact to enable Mis comunities to cone into
existence. It was found by the trial judge, and it is nore or
| ess common ground between the parties, that the Mis society
flourished in the Sault Ste. Marie area fromthe early years
of the 19th century until 1850 and the signing of the

Robi nson-Huron Treaty. The appellant submts that the cut-off
date for the assessnent of Mis practices should be the date
of effective Crown sovereignty and for the purpose of the
appeal is content to have that date fixed at 1850.

[ 96] The respondents accept that there nust be a cut-off
date but say that it should be determ ned by the date of
"effective control" by the European settlers, 1850. As the
parties agree on the date, in the present case nothing turns
on this difference, if any, between the assertion of
sovereignty and effective control

[97] It was submtted by one of the intervenors, the
Congress of Aboriginal Peoples, that the date to assess the
exi stence of the community and the practice at issue is the
date of Confederation, July 1, 1867. In ny view, postponing
the date to a point well after the assertion of sovereignty
and effective control is supported neither by the case | aw nor
by any discernable relevant principle and I would reject it.

[98] There is, however, a fundanental difference between the
parties with respect to the application of the Van der Peet
pre-contact practice, customor tradition requirenent. The
appel  ant argues that the fundanmental purpose of recognizing
and respecting the historic pre-contact occupation of
aboriginal communities nust be the governing factor, even with
respect to the rights of the Mis peoples. The appell ant says
that recognition of prior occupation is the central and
i ndi spensabl e rationale for the protection of aboriginal
rights. Wthout it, there can be no basis for an aborigi nal
right. The appellant submts, accordingly, that to establish
an aboriginal right, a Mis claimnt nust show that the right
claimed is founded on a practice carried on by the claimant's
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pre-contact Indian ancestors. It is the appellant's position
that while the Mis comunity and its practices shoul d be
assessed as of 1850, only practices that were al so practices
of the Mis' pre-contact Indian ancestors are capabl e of
supporting a s. 35 right. The result, if the appellant's
subm ssion is accepted, is that Mis clains are, in effect,
derivative of and entirely dependant upon the clains of their
abori gi nal ancestors.

[ 99] The respondents submt that Mis rights are not
derivative of the practices of their pre-contact Indian
ancestors, and that it is the practices of the Mis peoples
t hensel ves that were integral to the Mis way of life before
the tinme of effective European control that provides the
source for Mis rights. This argunent was adopted by the
intervenors and finds support in Catherine Bell, "Mis
Constitutional Rights ins. 35(1)" (1997), 36 Alta. L.R 180.
In oral argument, counsel referred to a "golden nonent" when a
"snap shot" would be taken prior to effective European control
to capture the practices integral to the Mis culture. That
"snap shot" would determine the rights protected by s. 35.

[ 100] On the facts of the present case, it is not necessary
to decide this question. It is conceded by the appellant that
the §ibway ancestors of the Sault Ste. Marie Mis did engage
in the practice of noose hunting and accordingly, even if the
Mis right depends upon a pre-contact practice, the issue
will not be determnative of this case. On the other hand,
this issue goes to the heart of the nature of Mis rights
protected by s. 35 and to sone extent, infornms the entire
interpretive and anal ytic exerci se.

[ 101] For the purposes of this case, the follow ng
observations wll suffice. The constitution formally
recogni zes the existence of distinct "Mis peoples”, who,
like the Indian and Inuit, are a discrete and equal subset of
the larger class of "aboriginal peoples of Canada.” It seens
to me that, in keeping with the interpretive principles to
which | have already referred, we nust fully respect the
separate identity of the Mis peoples and generously
interpret the recognition of their constitutional rights. The
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ri ghts of one people should not be subsuned under the rights
of another. To nmake Mis rights entirely derivative of and
dependant upon the precise pre-contact activities of their

| ndi an ancestors would, in my view, ignore the distinctive
history and culture of the Mis and the explicit recognition
of distinct "Mis peoples” ins. 35  As explained by the
RCAP Report vol. 4 at p. 220, the culture of the Mis was

derived fromthe lifestyles of the Aboriginal and

non- Abori gi nal peoples fromwhomthe nodern Mis trace
t heir begi nnings, yet the culture they created was no
cut -and-paste affair. The product of the

Abori gi nal - Eur opean synthesis was nore than the sum of
its elenents; it was an entirely distinct culture.

[102] | agree with Dale G bson, "General Sources of Mis

Ri ghts", RCAP Report, vol. 4, Appendi x 5A at 281, that while
Mis rights "spring fromthe sane source as First Nation
Abori ginal R ghts" they should not be seen as "subordinate to
those rights". The Van der Peet judgnment explicitly reserved
for future consideration the purposive interpretation of Mis
rights, and we should not slavishly into existence
post - cont act .

[103] OF course, one cannot ignore that s. 35 protects
"aboriginal" rights and that is the aboriginality of the Mis
that is constitutionally protected. As Dale G bson observed,
supra at 281, it seenms difficult to justify "an entirely
di stinct second order of Aboriginal rights held by new soci al
entities that did not exist when the European-based order
first asserted jurisdiction.”

[104] As the Mis culture was not a nere "cut and paste”
affair, it may well be difficult in sonme cases to determ ne
whether a Mis practice, customor tradition was inherently
aboriginal in nature. There is, however, a discernable
conception of aboriginal rights arising fromthe distinctive
rel ati onship the aboriginal peoples have with the |ands and
waters of their traditional territories, and one woul d expect
the nature of Mis rights to correspond in broad outline with
t hose of Canada' s ot her aboriginal peoples.
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[105] In the light of this framework for the interpretation
of the s. 35 rights of the Mis peoples, | wll now proceed
to consider the specific elenents of the Van der Peet test and
whet her they are net on the facts of the present case.

Issue 3 Didthe trial judge and the Superior Court judge
on appeal err in finding that the right is properly
characterized as the right to hunt for food?

[ 106] The appellant submts that the respondents' claimfor
an aboriginal right nmust be characterized specifically as the
right to hunt noose and that the | ower courts erred in
characterizing the right in ternms that are not gane-specific.
The respondents submit that the trial judge and the Superior
Court judge on appeal correctly characterized the right in
nore general terns as the right to hunt for food.

[ 107] The correct characterization of the right could
determ ne the result of this appeal given the evidentiary
record and the findings of the trial judge. The i bway
ancestors of the Mis did hunt noose, as did the Sault Ste.
Marie Mis in the late 1700s and early 1800s. However, it
was precisely during the crucial early part of the 19th
century, when the Mis community flourished, that noose and
nost other big ganme was in short supply. The evidence |ed at
trial established that by the 1820s until well after 1850, the
noose popul ation in the area was in serious decline as a
result of the frenetic activities of the fur trade. Deer were
al so scarce. The only big gane available for hunting was
bear. It follows that on this record, if the respondents can
only succeed by showi ng that the pre-1850 Mis comunity
engaged in noose hunting and that npbose hunting was an
integral aspect if Mis culture, they would have the
difficult task of overcomng the fact that precisely at the
poi nt when the community was flourishing, there were fewif
any noose to hunt. On the other hand, the trial judge found
t hat subsi stence hunting renmai ned an inportant activity and
that the hunting practices of the Mis have to be seen as an
el ement of a flexible subsistence econony capabl e of adapting
to cyclical changes in the availability of fish and gane. |If
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the right is classified as non-ganme specific hunting, the
claimmay be nore readily nade.

[108] In Van der Peet at 551-553, Lanmer C.J. addressed the
i ssue of howthe claimof a right is to be characterized. As
Lanmer C. J. observed, and as the situation in the present case
so clearly shows, the correct characterization of the claimis
inportant as it defines the issue to which the evidence nust
be directed. Laner C. J. at 552 described the factors to be
taken into account in the foll owm ng manner;

To characterize an appellant's claimcorrectly, a court
shoul d consi der such factors as the nature of the action
whi ch the applicant is claimng was done pursuant to an
aboriginal right, the nature of the governnental

regul ation, statute or action being inpugned, and the
practice, customor tradition being relied upon to
establish the right.

Laner C.J. went on to observe at 553 that the characterization
of the claim

nmust be undertaken wth some caution. |In order to
informthe court's analysis the activities nust be
considered at a general rather than at a specific |evel.
Mor eover, the court nust bear in mnd that the activities
may be the exercise in a nodern formof a practice,
customor tradition that existed prior to contact, and
should vary its characterization of the claim
accordingly.

[109] In a |ater case, R v. Pamgjewon, [1996] 2 S.C R 821
at 834, it was said that the right has to be characterized "at
the appropriate | evel of specificity" so as to avoid
"excessive generality".

[ 110] Characterization of the right nust be approached in
manner that accords with the Supreme Court's general direction
that the aboriginal perspective nust be taken into account in
cases involving clainms of aboriginal rights: see Van der Peet
at 550 per Lanmer C. J.: "In assessing a claimfor the
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exi stence of an aboriginal right, a court nmust take into
account the perspective of the aboriginal people claimng the
right"; Sparrow at 1112 per Dickson C J. and La Forest J.:

"[1t is] crucial to be sensitive to the aboriginal perspective
itself on the neaning of the rights at stake."

[111] In ny view, to characterize the right in the gane
specific ternms suggested by the appellant woul d gi ve undue
enphasis to the regul atory concerns of today and pay
insufficient attention to the aboriginal perspective. The
right to hunt noose is at issue here because the regul ation of
noose hunting is the focus of the statutory prohibition. To
insist that the traditional aboriginal practice grounding the
nmodern right nust conformprecisely to the terns of the nodern
regul atory reginme risks ignoring the aboriginal perspective. A
traditional aboriginal practice may involve what is, fromthe
aborigi nal perspective, a single identifiable activity that
has a particular nmeaning or significance to the aboriginal
comunity. From a nodern regul atory perspective, that sane
activity may be viewed as a collection of discrete practices
that are accorded disparate treatnment. W shoul d not
characterize the right solely fromthe nodern regul atory
per specti ve.

[ 112] There was expert evidence, accepted by the trial
j udge, that fromthe aboriginal perspective, the activity was
sinply hunting. The trial judge found that the Mis and
their §ibway ancestors hunted noose when there were noose to
be hunted but as he put it, they were "opportunistic" when it
cane to hunting. They took the animals the |land had to offer.
| f the respondents can denonstrate that the activity of
"opportunistic" hunting was an integral part of the Mis
culture, an issue to which I wll next turn, that practice is
sufficient to ground the right asserted in this case.

[ 113] The approach taken by the trial judge and upheld on
appeal by the Superior Court judge conports with the direction
indicated in Van der Peet. The gane-specific approach
advocated by the appellant would require clains of aboriginal
right to be determ ned exclusively through the | ens of nodern
regul atory concerns and without regard to the aboriginal
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perspective. Cearly, the governnental statute or regul ation
is one factor, but equally, it cannot be the only factor.

[114] While it would appear that little explicit attention
has been paid to this issue in the deci ded cases beyond the
general principles set out above from Van der Peet, the case
| aw supports the approach taken by the trial judge. In
Pamaj ewon, the characterization found to be excessively
general was a broad and general right to use and nanage
traditional aboriginal lands. This was found unacceptable in
a case asserting aright to run a casino. By contrast, the
Suprenme Court of Canada has with striking regularity
characterized clainms as the right to hunt or fish for food,

w thout reference to a specific species. In Van der Peet
itself, at 563, the court described the right clainmed as "an
aboriginal right to exchange fish for noney or for other
goods." In Adans, at 122 Laner C J. stated "the appellant's
claimis best characterized as a claimfor the right to fish
for food in Lake St. Francis." Simlarly, in C, at 176,

Laner C.J. characterized the claimas "an aboriginal right to
fish for food within the | akes and rivers" of the rel evant
territory. |In Sparrow, at 1101, Dickson C J. described the
right at issue as "the existing aboriginal right to fish for
food and social and cerenonial purposes.” |In d adstone, at
744 the claimwas nore specifically characterized as "the
exchange of herring spawn on kelp for noney or other goods”
but the practice itself was so unusual and specific that it is
difficult to know how else it could be described. 1In treaties
and treaty cases, the right is commonly characterized as to
the right to hunt or fish for food: see R v. Marshall,

[1999] 3 S.C.R 456 at 466.

[115] | conclude that the trial judge and the Superior Court
judge on appeal did not err in |law by characterizing the right
at issue in this case as the right to hunt for food w thout
reference to a specific species.

Issue 4 Didthe trial judge and the Superior Court judge
on appeal err in finding that the right clainmed was a
practice exercised by the historic Mis community at
Sault Ste. Marie and was integral to the distinct culture
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of that community?

(a) Hunting by the Historic Mis Comunity

[116] The trial judge nmade clear findings of fact that the
historic Mis comunity at Sault Ste. Marie engaged in the
practice of hunting. The Superior Court judge on appeal found
that the trial judge had made this finding after a careful
review of the evidence and that the finding was support abl e.
| agree. There was evidence before the trial judge to support
these findings. In particular, | refer here to the evidence
of Dr. Ray who based his report and testinony on archival and
ot her contenporary sources. The trial judge accepted Dr.
Ray' s evidence that the Mis econony was simlar to the
Qg i bway econony and that the Mis essentially carried on the
subsi stence hunting and gathering activities of the Qi bway.
As Dr. Ray explained, both cultures took what the |and had to
offer. The scarcity of large gane did not nean that as a
society, the Mis abandoned hunting. In the period when
nmoose and deer were scarce, they continued to hunt snmall ganme
and to sonme extent bear. \When ganme was scarce, they turned to
fishing. The Mis, like the Gibway, sinply nodified their
hunting and fishing activities as required by cycles in the
availability of ganme. Both societies had diversified
econom es that were "the key to their survival ... To live off
the land, you had to have flexibility. You had to shift your
hunting and fishing strategies as the resource cycles
shifted." Dr. Ray testified that the scarcity of npose did
not elimnate the inportance of hunting to the Mis. Wen
pressed on the point in cross-exam nation he was clear: "I
wi |l not accept the proposition that a whol e generation went
by wi thout game hunting." As Dr. Ray explained, and as the
trial judge found, "You can't hunt what's not there." |ndeed,
t he evidence shows that when the noose popul ation increased
later in the 19th century and in the 20th century, the Mis
hunt ed noose.

(b) Hunting as Integral to Mis Culture

[117] The trial judge al so made a cl ear finding that
"hunting was an integral part of the Mis culture prior to
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the assertion of effective control by the European
authorities.” In answer to the direct question whether
hunting was integral to the Mis society, Dr. Ray gave an
affirmative answer:

Q One nust question, Dr. Ray, can you say that hunting
is integral to the Mis society here?

A It certainly was ... at that tine it was an integral
part of it and | would say that ... the trouble I have
wth a question like that is it segnents the econony
which is a ... whichis a distortion of the reality. The

econony was based on the right to live off the | and,
whet her it neant hunting, fishing, trapping and the
relative inportance of any one of those activities in any
year over a period of years would depend on the gane
cycles, econom c conditions and so on, so that that was
to me the hunting right is bundled into those rights.
| don't think they could have understood, |I'mcertain ..
neither the Mis or the Qibway woul d have probably
found it hard to inmagine that, how can we be allowed to
do one and not the other? ... and so, yes, | would say as
a bundle of livelihood rights, it would have been a part
of it and I don't imagine they woul d have considered it
separated out.

[ 118] The appellant attacks the trial judge's finding that
hunting was integral to the Mis culture on two grounds.
First, the appellant submts that the trial judge failed to
di stingui sh between the culture and practices of the Gibway
and the Mis. It is the appellant's contention that while
t he evidence may have established that nobose hunting was
integral to the Gibway culture, it did not survive as a
practice integral to the Mis. Second, the appellant argues
that the trial judge erred by applying too lax a test of
"integral". The appellant's position is that during the
crucial years of the first half of the 19th century, npose
hunting was virtually non-existent and hunting generally was
at best a "marginal" activity. The appellant says that the
trial judge sinply set the bar too |low in concluding that
hunting played a sufficiently significant aspect of the Mis
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culture to satisfy the integral test.

[119] In ny view, the trial judge did not err by placing
sone wei ght on the pre-contact Qi bway practice when
considering the inportance of hunting to their Mis
descendants. On a purely factual |evel, the evidence supports
the trial judge's finding that there was a connection and
continuity in the practices of the two communities. In the
early years of the 19th century, when the Mis conmmunity of
Sault Ste. Marie was energing, the Mis continued the
practice of their Qibway predecessors of hunting noose. The
only change was the scarcity of nobose fromthe 1820s forward.

[120] Wiile the Mis are recognized in s. 35 as distinct
"peopl es", they are peoples with bicultural origins. No
culture, however distinctive, is free fromthe influences of
t hose who cane before. The distinctive Mis culture
necessarily drew heavily upon the aborigi nal ancestors of the
Mis. Wen one is attenpting to identify the "aboriginal"
rights that are protected by s. 35, | find it difficult to see
why one shoul d be precluded fromtaking into account the
traditional practices of the "aboriginal" ancestors in
assessing their significance to the later culture. |ndeed,

t he appel l ant has submtted that a practice will qualify for
s. 35 purposes only if it was a practice of the abori gi nal
ancestors of the Mis. | do not accept that proposition, and
neither do | agree with the sonmewhat contradictory subm ssion
that pre-contact practices have no rel evance.

[ 121] The "integral"™ requirement was expl ained in Van der
Peet, at 553-554 in the follow ng terns:

To satisfy the integral to a distinctive culture test the
aborigi nal claimnt nust do nore than denponstrate that a
practice, customor tradition was an aspect of, or took
pl ace in, the aboriginal society of which he or she is a
part. The claimant nust denonstrate that the practice,
customor tradition was a central and significant part of
the society's distinctive culture. He or she nust
denonstrate, in other words, that the practice, custom or
tradition was one of the things which nade the culture of
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the society distinctive -- that it was one of the things
that truly made the society what it was.

This aspect of the integral to a distinctive culture test
arises fromthe fact that aboriginal rights have their
basis in the prior occupation of Canada by distinctive
aboriginal societies. To recognize and affirmthe prior
occupation of Canada by distinctive aboriginal societies
it is to what makes those societies distinctive that the
court nmust look in identifying aboriginal rights. The
court cannot | ook at those aspects of the aboriginal
society that are true of every human society (e.g.,
eating to survive), nor can it |l ook at those aspects of

t he aboriginal society that are only incidental or
occasional to that society; the court nust | ook instead
to the defining and central attributes of the abori ginal
society in question. It is only by focusing on the
aspects of the aboriginal society that make that society
distinctive that the definition of aboriginal rights wll
acconplish the purpose underlying s. 35(1). [enphasis in
original]

[ 122] The appel |l ant pl aces particul ar enphasis on the
foll owi ng passage from Van der Peet, at 560 stating that the
practice, customor tradition relied on as the foundation of
an aboriginal right nust have been a "defining feature" of the
culture of the particular aboriginal community and not have
been nerely incidental:

In identifying those practices, custons and traditions
that constitute the aboriginal rights recogni zed and
affirmed by s. 35(1), a court nust ensure that the
practice, customor tradition relied upon in a particular
case is independently significant to the abori ginal
community claimng the right. The practice, custom or
tradition cannot exist sinply as an incident to another
practice, customor tradition but nust rather be itself
of integral significance to the aboriginal society.

Where two custons exist, but one is nerely incidental to
the other, the customwhich is integral to the abori ginal
community in question wll qualify as an abori gi nal
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right, but the customthat is nerely incidental wll not.
I nci dental practices, custons and traditions cannot

qual ify as aboriginal rights through a process of

pi ggybacki ng on integral practices, custons and
traditions.

[ 123] The appell ant al so places heavy reliance on the fact
that Dr. Ray agreed that in the period just before 1850,
hunting was a "marginal" activity. This admssion, it is
submtted, is fatal to the claimof an aboriginal right under
the Van der Peet test requiring that the practice be
"integral" to qualify for s. 35 protection.

[124] Dr. Ray's characterization of hunting as "marginal"
must be read in proper context. He explained that for nost of
the 19th century, ganme was scarce and that indeed, in the
period just before 1850, sonme Qibway and Mis were literally
starving. As a result, the aboriginal peoples in the area,
both Gibway and Mis, relied nore heavily on fishing.

Hunting was margi nal, not because it ceased to have inportance
for the Mis culture, but rather because there was very

little game to hunt. Wen Dr. Ray stated that hunting was a
mar gi nal activity at this tinme, he was sinply acknow edgi ng
that fishing was the resource relied on because big ganme was
scarce. He testified that this was so for both the Qi bway
and the Mis:

You had to shift your hunting and fishing strategies as
the resource cycles shifted in response to ganme

popul ation cycles. ... it's clear that hunting pressures
caused part of this trouble, but it's also a known fact
that all gane species go through cyclical population
fluctuations irregardl ess of whether or not they're being
hunted or trapped. ... flexibility is the key and in the
interior area this nmeant, anong other things, that they
had to depend on things other than the |arge gane in the
hunti ng econony.

[ 125] Denonstrated reliance on a practice for subsistence
pur poses has been held to be sufficient to neet the "integral
to their distinct society" test. In Adans, at 128 the Suprene
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Court of Canada recogni zed that while fish were not
significant to the Mbohawks for spiritual or cultural reasons,
fish "were an inportant and significant source of subsistence
for the Mohawks. This conclusion is sufficient to satisfy the
Van der Peet test." | would also note that the Suprene Court
of Canada has recogni zed that there may be gaps in continuity
of a practice that are not fatal to the establishnment of an
aboriginal right. |In Van der Peet at 557, it was noted that
"the concept of continuity does not require aboriginal groups
to provide evidence of an unbroken chain of continuity between
their current practices, custons and traditions which existed
prior to contact."” Trial judges were directed to adopt
"flexibility regarding the establishnent of continuity."

[126] In ny view, on this record, there is evidence capable
of supporting the trial judge's finding that hunting was
integral to the culture of the Mis. In the early years of
the century, the Mis essentially continued the practices of
the Qibway and hunted noose. 1In the md-19th century when
ganme was scarce, the Mis, like their Gibway cousins, turned
to fishing for sustenance, but they did not abandon hunting. A
hal | mark of both societies was the ability to adapt in the
face of scarcity in order to avoid starvation. The tenporary
scarcity of noose and other big gane did not eradicate the
hunting habits that the Mis had inherited fromtheir Qi bway
ancestors. It nmerely put noose hunting in suspension until
the cycle turned and the big gane returned.

[ 127] Accordingly, I amof the view that there is no basis
for this court to interfere with the conclusion of the trial
j udge and the Superior Court judge on appeal that the right
claimed was a practice exercised by the historic Mis
community at Sault Ste. Marie and was integral to the distinct
culture of that comunity.

Issue 5 Didthe trial judge and the Superior Court judge
on appeal err in finding that there exists today a Mis
comunity in continuity wwth the historic Mis conunity
that continues to exercise the practice grounding the
right and that the respondents are accepted as nenbers of
that comunity?
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(a) Continuity with the H storic Mis Community

[ 128] The appellant attacks the finding of the trial judge
that there exists today a Mis community in continuity with
the historic Mis comunity. There seens little doubt that
by 1900 the Mis no |longer conprised a visible comunity
within the town of Sault Ste. Marie. However, it is equally
clear that the Mis did not sinply disappear fromthe Sault
Ste. Marie area. There remained a significant Mis presence,
especially on the nearby reserves and to sone extent in the
area surroundi ng the town.

[ 129] The issue is whether this significant change in the
nature of the Mis presence in the area after 1850
represented a dispersal of the community that is fatal to the
respondents' assertion of an aboriginal right to hunt. In
concluding that it did not, the trial judge made two criti cal
findings, both of which are attacked by the appellant. First,
the trial judge found that it was appropriate to consider
Mis presence in the area imedi ately surrounding Sault Ste.
Mari e, especially the neighbouring Indian reserves, and not to
restrict the inquiry to the town site of Sault Ste. Marie
proper. Second, the trial judge took into consideration
certain social and political factors that discouraged a
visible Mis presence and i npeded the grow h or devel opnent
of an independent and distinctive Mis community.

[130] | note at the outset that the appellant does not say
that the Mis people sinply disappeared fromthe Sault Ste.
Marie area. In its factum (at paragraph 135) the appell ant
puts it as follows:

by the later half of the 19th century, the Batchewana and
Garden Ri ver bands had becone the new honme for many who
had fornerly lived in the historic Mis community. The
bands carried on certain aspects of the Mis culture and
traditional practices, blended with Gibway culture and
practices. Today, many well-known nanes fromthe
historic Sault Ste. Marie comunity are carried on by
menbers of both of these bands, including both chiefs and
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several counsell ors.

[ 131] The appellant's own expert witness at trial, Gaenneth
Jones, described the situation as foll ows:

There are many of these famlies who appear on the near by
| ndi an Reserves after 1850. Sonme of them noved to
outlying areas such as Bruce M nes or the townships that
are imedi ately outside of Sault Ste. Marie.

In her witten report, Dr. Jones stated:

Al though the famlies in the town of Sault Ste. Marie
becanme sonewhat nore diffused through the city as the

ni neteenth century went on, recogni zable clusters of

m xed- bl ood descendants were still present in the 1901
census. O her Aboriginal and non-Aborigi nal residents of
areas such as St. Joseph's Island and Garden R ver were
also able to identify readily a "hal f-breed" and "I ndi an”
popul ation. Wiile this evidence is not conclusive, it is
suggestive of a separate community of Mis famlies
persisting in the vicinity of Sault Ste. Marie at |east
into the twentieth century. (enphasis added)

[ 132] The appellant argues that the shift in focus of the
Sault Ste. Marie Mis comunity fromthe town before 1850 to
t he nearby Indian reserves after the signing of the

Robi nson-Huron treaty in 1850 represented a fatal rupture with
the past. In nmy view, it was open to the trial judge on this
record to reject the contention of the appellant that the

Mis community nerged into the bands. First, not all Mis
noved to the reserves. Even the report of the appellant's
expert witness Dr. Jones nmakes this clear: "judging from...
entries in the 1901 census, several hundred people of m xed
Abori gi nal / non- Abori gi nal ancestry continued to reside at the
Sault at this time, both on and off the Indian Reserves."
Second, there was evidence that even those who did nove to the
reserves tended to be viewed as Mis, both by the i bway
Band nenbers and by governnent officials. As noted by the
RCAP Report vol. 4 at 261, after 1875, the governnment "nade a
maj or effort to elimnate Mis people fromthe rolls.”
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[ 133] The respondents called |lay witnesses who testified as
to the continuing Mis community in the 20th century. On the
whol e, the evidence indicates that while to sone extent, the
focal point for the Mis becane the Batchewana and Garden
Ri ver reserves, the Mis and their distinctive culture were
not conpletely assimlated within the reserves and that a
local Mis community persisted in the Sault Ste. Marie area,
albeit with a significantly dimnished profile.

[ 134] In assessing whether the Sault Ste. Marie Mis
communi ty mai ntai ned sufficient existence and continuity with
the past to qualify for recognition for rights purposes, the
trial judge took into account certain social and political
forces antithetical to the Mis. Anong these were the
expl osive and dramatic events concerning the Mis in Wstern
Canada in 1870 at Red River and 1885 in Saskatchewan. There
was evidence that the Mis were at tines rejected as ful
menbers of both aboriginal and non-aborigi nal societies. The
respondents |l ed the evidence of O af Bjornaa who testified
that he and his sister were denied access to the reserve
school because they were not "Indian" but were also rejected
by the town school because they were too "Indian". There was
consi derabl e evidence fromlay and expert w tnesses that the
Mis people have been the victins of discrimnation,
ostracismand overt hostility fromthe 19th century forward.

That sorry history is fully docunented by the RCAP Report vol

4, Chapter 5.

[135] | do not accept the appellant's subm ssion that the
trial judge erred in taking these historical factors into
account in his assessnent of whether the Mis community
survived. | agree that the fact of discrimnation does not
excuse aboriginal claimants from denonstrating the existence
of a nodern-day community in continuity with the historic
community. However, | do not accept that as a fair
characterization of the trial judge's reasoning. The trial
judge had to assess historical evidence concerning a specific
community and to deci de whether or not that community had
perished. In making that assessnment, he was surely entitled
to take into account the relevant historical context. On the
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basis of the historical evidence, he found that the Mis were
the "forgotten people” and that although their comunity
becanme "invisible" it did not disappear. The "invisibility"
or relative |ack of profile of the Mis community was

expl ained not by its di sappearance, but by the fact that
powerful social and political factors discouraged visibility
and that the community reacted accordingly. It is sinply not
possi ble to assess the resilience of the Mis comunity

W t hout taking into account the historical context in which it
exi sted and the pressures to which it was subjected. As the
RCAP Report concluded, vol. 4 at 227:

Sonme Canadi ans think that Mis Nation's history ended on
t he Batoche battlefield or the Regina gallows. The
bitterness of those experiences did cause the Mis to
avoi d the spotlight for many years, but they continued to
practice and preserve Mis culture and to do everything
that was possible to pass it on to future generations.

[136] Not only was the trial judge entitled to take into
account the evidence of the severe prejudice and
discrimnation inflicted upon the Mis: it is ny viewthat
it would have been quite wong for himto ignore it. The
constitutional recognition of the existence of the Mis as
one of Canada's aborigi nal peoples may not be capabl e of
redressing all the wongs of the past, but it cannot be that
when interpreting the constitution, a court should ignore
those wongs. As noted by Dickson C J. and La Forest J. in
Sparrow, at 1103, "[f]or many years, the rights of the Indians
to their aboriginal lands - certainly as legal rights - were
virtually ignored.” It is undeniable that past practices,

i ncl udi ng those of governnent, have weakened the identity of
abori gi nal peopl es by suppressing | anguages, cultures and
visibility. It would be conpletely contrary to the spirit of
Ss. 35 to ignore these historical facts when interpreting the
constitutional guarantee. For this reason, the continuity
test should be applied with sufficient flexibility to take
into account the vulnerability and historic di sadvant age of
the Mis. The trial judge was entitled to conclude that the
Sault Ste. Marie Mis community had suffered as a result of
what was at best governnental indifference, and to take the
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hi storically di sadvantaged situation of the Mis into account
when assessing the continuity of their comunity.

[ 137] Accordingly, | agree with the Superior Court judge on
appeal that it was open on the record for the trial judge to
conclude that there was a continuing Mis presence in the
Sault Ste. Marie area, and that to an extent sufficient for
the purposes of s. 35, the Mis naintained their distinctive
comunity in continuity wwth the past.

(b) The Effect of "Taking Treaty"

[ 138] The respondents' ancestors were anong those who noved
to the reserve. They accepted the benefits of the treaty and
acquired status as band nenbers. The respondents' Mis
ancestor, Eustache Lesage, left Sault Ste. Marie with many
other Mis in the 1850s and joi ned the Batchewana Band, with
the result that his descendants' nenbership in the band
community was thereafter controlled by the Indian Act. In
1918, Steve Pow ey's grandnother Eva Lesage | ost her band
menbership by marrying a non-Indian, with the result that her
descendants are not band nenbers and the respondents cannot
benefit fromthe band's communal rights.

[ 139] According to the appellant, the nove of the
respondents' ancestors to the Band ruptured their necessary
continuity wwth the historic Mis comunity. The appell ant
submts that as the respondents' Mis ancestors accepted the
benefits of the treaty, they lost any rights they may have had
as Mis. | do not understand the appellant to suggest that
by "taking treaty", the Mis formally or legally surrendered
their aboriginal rights. Nor does the appellant say the Mis
rights were legally extinguished. Such a proposition would,
in any event, be contrary to the historical record. Robinson,
the treaty comm ssioner, refused to deal with the Mis as a
group. He told the Mis that individuals could "take treaty"
if the Gibway Chiefs agreed, but it was never suggested that
a consequence of taking treaty would be the extinguishnment of
their Mis identity. There is also no evidence that Mis
i ndi viduals were advi sed that they needed to nmake an el ection
either to stay Mis or take treaty. |ndeed, E.B. Borron,
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conmi ssioned in 1891 by the province to report on annuity
paynments to the Mis, was of the viewthat Mis who had

taken treaty benefits remained Mis and he recommended t hat
they be renobved fromthe treaty annuity lists. In ny view, it
was legally open to the Mis to accept treaty benefits

wi t hout thereby surrendering their aboriginal rights. |If
those aboriginal rights are otherwi se naintainable, | fail to
see how those rights were |lost by the nove to the reserves.

(c) Continuity of the Practice of Hunting

[140] | also find that there was evidence to support the
trial judge's finding that hunting has continued to be an
i nportant aspect of Mis |life. Census records fromthe |late
19t h century show sone Mis as "hunters". Lay w tnesses
testified as to the inportance to the Mis of harvesting
activities, including the food hunt. There was evidence of
contenporary practices, including communal hunting, that Mis
famlies prefer the food they get fromthe hunt, that they
rely to a | arge degree upon their hunting for food, and that
t hey share the product of the hunt. There was al so evidence
of the efforts of contenporary Mis organi zations to organize
hunti ng under |ocal "Captains of the Hunt." It is ny view
that there is evidence in the record to support the trial
judge's very clear factual finding that hunting continues to
this day to be an inportant aspect of the life of the Sault
Ste. Marie Mis comunity.

[141] | note finally on this point that the respondents were
hunting in the imediate vicinity of Sault Ste. Marie. It was
not di sputed by the appellant that if the respondents do enjoy
a constitutionally protected right, they were wthin the
territorial Iimt for hunting by nmenbers of the Sault Ste.
Marie Mis conmmunity.

(d) Conmmunity acceptance

[ 142] The appellant submts that the trial judge erred in
finding that there was adequate proof that the respondents
were accepted as nenbers of the local Mis community. It is
the appellant's subm ssion that the trial judge's finding on
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this point was based exclusively upon Steve Pow ey's OVAA and
MNO nenbershi p, and that nenbership in these associations
falls short of what is required.

[ 143] The respondents did not testify at trial. They were
not, of course, required to do so. However, this was not a
case where the respondents stood on their right to silence.
They admtted the essential facts of the offence by way of an
Agreed Statenent of Facts. They asserted a constitutional
right and had the onus of proving that right. Wile |
recogni ze that an accused person has the right not to testify
and that the decision to call or not to call an accused w |
often involve difficult tactical considerations for counsel,
where a defense is based on the assertion of an abori gi nal
right, it remains an essential elenent of the defense to
establish the claimant of the right is a nenber of the
aboriginal community.

[144] | agree with the subm ssion of the appellant that,
w t hout nore, nmenbership in OVWA and/ or MNO does not establish
menbership in the specific |ocal aboriginal community for the
pur poses of establishing a s. 35 right. Neither OVAA nor the
MNO constitute the sort of discrete, historic and
site-specific community contenpl ated by Van der Peet capabl e
of holding a constitutionally protected aboriginal right.

[ 145] On the other hand, it seens to ne that nmenbership in
t hese organi zations provides at | east sonme evidence of
community acceptance. It would be wong to expect the sane
type of evidence one m ght expect in a case asserting the
rights of an established Indian band. Mis communities do
not have a formal |egal structure or organization. They are
not recogni zed under the Indian Act and they have no bodies
anal ogous to band councils that are recogni zed or funded by
t he governnent. They are communities based on history,
ki nshi p and shared practices. They are clearly | ooser in
structure than Indian bands that enjoy treaty and other s. 35
rights. Proof of nenbership in such a comunity is bound to
be to a large extent inpressionistic.

[146] Wiile in his reasons, the trial judge nade reference
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only to Steve Powl ey's formal OMAA and MNO nenbership as proof
of community acceptance, there was other evidence in the
record capabl e of supporting the finding. There was evi dence
fromw tnesses active in Mis affairs of the existence of a
Mis community at Sault Ste. Marie. The evidence of Art
Bennett, Steve Pow ey's first cousin, is of particular
significance on the issue of community acceptance. Bennett was
active in OVMA in the early 1990s and was President of Zone 4,
the area of the province that includes Sault Ste. Marie. He
expl ai ned the rel ationship between the Mis comunity and
OVAA. Bennett did not claimthat OMAA itself was the
comunity. He testified that the Mis comunity "was al ways
here ... just not organized" and that OVAA "brought us
together politically."” Bennett described his Mis famly
roots as well as the history of the Mis community and its
practices.

[147] It is against this background evidence froma famly
menber active in Mis affairs and a |leader in the local Mis
community, that Steve Pow ey's nenbership in OVAA nust be
considered. In his capacity as President of Zone 4, Bennett
approved Steve Powl ey's application for nenbership in OVAA
On the application, Pow ey gave his reason for claimng
aboriginal rights "to preserve nmy aboriginal heritage and the
right to harvest natural resources that ny famly has done
since tinme imenorial." |In approving the application, Bennett
wote that Pow ey was "a first cousin” and "direct descendant
of Leonard Lesage."

[148] In ny view, this evidence goes beyond proof of a
formal menbership in a province-w de association that includes
status, and non-status Indians as well as non-aborigi nal
menbers. It provides sonme evidence of nenbership in the | ocal
Sault Ste. Marie Mis community and is capabl e of supporting
the trial judge's finding that Steve Powl ey was accepted as a
menber of the local Mis community. As for Roddy Pow ey, the
OMAA application formconpl eted by Pow ey included a space to
"ldentify any children under 18 for whomyou wi sh to apply for
Yout h nmenbershi p" and Steve Powl ey entered his son's nane.

[149] Wiile it m ght have been preferable to have direct

2001 CanlLll 24181 (ON CA)



evi dence fromthe respondents as to their menbership in and
acceptance by the local Mis community, | cannot say on this
record that there was "pal pable and overriding error” in the
trial judge's factual finding of community acceptance.

(e) Wio is a Mis for Purposes of s. 35?

[150] It is commobn ground anong the parties and the
intervenors that at a mninmum self-identification and
community acceptance are required attributes of comunity
menbership for purposes of asserting a s. 35 right. The nore
difficult issue is whether it is necessary to establish a
direct genealogical link to the historic Mis comunity that
is the source for the s. 35 right.

[ 151] There is no uniformy accepted definition of who is a
Mis and certainly no precise test for Mis status for the
purposes of s. 35. As the evidence in this case shows and as
noted by the RCAP Report, there are many i ndividuals,
including sonme in the Sault Ste. Marie area, who identify as
Mis but who do not have a geneal ogi cal connection to an
historic Mis comunity.

[ 152] One reason for conpeting definitions of Mis is
undoubtedly that different definitions may well be appropriate
for different purposes. The RCAP Report's recomended
definition was intended primarily to define nenbership for
pur poses of nation to nation negotiations. That definition
may or may not be appropriate for s. 35. | agree with the
subm ssion of the Mis National Council that the test of who
can exercise s. 35 harvesting rights may not define who the
Mis Nation and its nmenbers are for all other purposes.

[ 153] The appellant asks this court to adopt the test
enunci ated by the trial judge, requiring proof of ancestral
connection. The appellant, however, does not dispute the
trial judge's finding that the respondents did establish
geneal ogi cal descent fromthe historic Sault Ste. Marie Mis
comunity. The respondents take the position that it is not
necessary for this court to determne the issue and that it
shoul d | eave the issue to be decided in another case where the
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specific fact situation arises. That position is supported by
the Mis National Council.

[ 154] Aboriginal Legal Services of Toronto, Congress of
Abori gi nal Peoples and OVAA ask that we accept the broader
definition accepted by the Superior Court judge on appeal. In
its subm ssion, Congress of Aboriginal Peoples enphasized the
need for a clear definition to facilitate government action on
Mis rights.

[155] | agree with the respondents that this is not the
appropriate case to determ ne whether or not proof of ancestry
iIs necessary. As it is undisputed that the respondents are
able to trace their ancestry to the historic Sault Ste. Mrie
Mis community, they satisfy the nost denmandi ng test.
Consequently, this issue was not fully canvassed at trial, nor
indeed, was it dealt with to any significant extent before
this court. The issue is one of obvious inportance to the
full definition and scope of Mis rights protected by s. 35
and in nmy view, its resolution should await a case where the
issue is germane to the result and is fully argued by the
parties.

[ 156] Accordingly, I amof the view that there is no basis
for this court to interfere with the conclusion of the trial
judge and the Superior Court judge on appeal that there exists
today a Mis community in continuity with the historic Mis
community that continues to exercise the practice and that the
respondents are accepted as nenbers of that community.

Issue 6 |If the aboriginal right was established, did the
trial judge and the Superior Court judge on appeal err in
finding that that the Gane and Fi sh Act was not a
justified limt on that right?

[157] It is well established that s. 35 rights, |ike other
rights protected by the constitution, are not absol ute.
Aboriginal rights are not subject to s. 1 of the Charter, but
they may be imted if the limtation satisfies the test of
justification established in Sparrow. As the respondents have
established their s. 35 right, and as the appell ant does not
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deny that if aright is established, the Gane and Fi sh Act
infringed that right, the onus shifts to the appellant to
justify the infringenent.

[ 158] The regul atory regi me governi ng noose hunting may be
described as follows. Under the Act and Regul ations, the
province is divided into wildlife managenent units. The npose
popul ation is nonitored in each unit and target popul ati ons
are established. Entitlenent to hunt noose is determ ned by
t he establishnment of hunting seasons and a licensing and tag
al l ocation system Any hunter subject to the Act who w shes
to hunt nobose nmay purchase an "Qutdoor Card” with a npbose
hunting validation sticker. This entitles the holder to
harvest a calf noose in any managenent unit in the province
where there is an open season. There is no limt on the
nunber of "Qutdoor Cards" issued. The rationale for not
[imting the nunber of nopose calves harvested is that they are
difficult to |ocate, they formthe | argest denographi c segnent
of the npose popul ation, and they experience a very high
natural nortality rate. |[|f a hunter wi shes to harvest an
adult bull or cow noose, he or she nust also obtain a tag that
i s gender and managenent unit specific. The Mnistry
determ nes the nunber of tags that wll be available on the
basis of its assessnent of the npbose popul ation in each
wildlife managenent unit. The demand for adult npose tags
greatly exceeds the nunber available. They are allocated
t hrough an annual draw. As already noted, there is in place
an Interim Enforcenment Policy that exenpts status |ndians who
enjoy treaty hunting rights. The Mnistry does not know how
many noose are harvested by status |ndians.

[159] In Sparrow, at 1113-4, the Suprene Court of Canada
enunci ated the applicable legal test where the Crown seeks to
justify limts on an aboriginal right to hunt wildlife or
fish:

First, is there a valid |legislative objective .... The
obj ective of the departnent in setting out the particul ar
regul ati ons woul d be scrutinized. An objective ainmed at
preserving s. 35(1) rights by conserving and managi ng a
natural resource, for exanple, would be valid. Also
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valid woul d be objectives purporting to prevent the

exercise of s. 35(1) rights that would cause harmto the
general popul ace or to aboriginal peoples thenselves, or
ot her objectives found to be conpelling and substanti al .

If a valid legislative objective is found, the analysis
proceeds to the second part of the justification issue.
Here ... the guiding interpretive principle ... is [that]
t he honour of the Crown is at stake in dealings with
abori gi nal peoples. The special trust relationship and
the responsibility of the governnment vis--vis

aboriginals nust be the first consideration in
determ ni ng whether the legislation or action in question
can be justified.

[ 160] This test has been consistently applied in the post
Van der Peet harvesting rights cases: R v. N kal, [1996] 1
S.C.R 1013 at 1064, 1065; d adstone, at 762; Adans, at 133;
Ct, at 189.

[ 161] The principle objective relied on by the appellant as
justifying the [imtation on the aboriginal right is
conservation. The objective of the Gane and Fish Act is
stated in s. 3:

to provide for the managenent, perpetuation and
rehabilitation of the wildlife resources in Ontario, and
to establish and maintain a maxinumw I dli fe popul ati on
consistent with all other proper uses of |ands and
wat er s.

[ 162] The appellant | ed evidence to show that the npose
popul ation in the wildlife managenent unit in which the
respondents shot a noose is below what is considered to be a
satisfactory level. There was al so evidence that the demand
for noose in the area greatly exceeds what governnent
bi ol ogi sts consider to be available for harvest. Conservation
has been found to be a valid | egislative objective: see eg.
Sparrow, at 1113; d adstone, at 775. | do not understand the
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respondents to dispute that conservation is an inportant
obj ective capable of justifying alimt ons. 35 rights.

[ 163] Accordingly, | pass to the second stage and consi der
whet her the right has been limted in a manner in keeping with
the fiduciary duty of the Ctown. |In Sparrow at 1115, Di ckson
C.J. and La Forest J. considered the allocation of a right to
harvest for food where conservation is the |legislative
objective. They adopted the schene of priority originally
stated in Jack v. R, [1980] 1 S.C.R 294 at 313, nanely, that
whi l e conservation has priority over the aboriginal right,
"the burden of conservation neasures should not fall primarily
upon the Indian fishery .... Wth respect to whatever sal non
are to be caught, then priority ought to be given to the
| ndi an fishernen.”

[164] | agree with the findings of the trial judge and the
Superior Court judge on appeal that the appellant failed to
satisfy the second branch of the justification test. The
regul atory schene fails to accord any recognition or priority
to the Mis right. In ny view, this is fatal to the
contention that the limtation is in keeping with the Crown's
trust-like relationship with the Mis people. First, in

relation to other holders of aboriginal rights - Indians who
enjoy a treaty right to hunt - the current schene places Mis
rights hol ders at an obvi ous di sadvantage. |ndian hunting

rights are given full recognition while those of the Mis are
conpletely ignored. While | accept that conservation may

justify sonme restriction on the protected right, | fail to see
how the | egislative objective of conservation can justify this
bl atant disparity in treatnment between the two rights-hol ders.

[ 165] Second, in relation to non-aboriginal hunters, Mis
rights holders are given no priority. The failure to attach
any wei ght whatsoever to the aboriginal right flies in the
face of the principle that aboriginal food hunting rights are
to be accorded priority.

[166] While the InterimEnforcenent Policy contenpl ates
negotiations with the Mis comunity, | fail to see how a
bal d prom se that has not been acted on can justify limting a
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constitutional right. As | have already noted, efforts to
negoti ate an agreenent have been sporadic at best. | do not
accept that uncertainty about identifying those entitled to
assert Mis rights can be accepted as a justification for
denying the right. The appellant has | ed no evidence to show
that it has made a serious effort to deal with the question of
Mis rights. The basic position of the governnent seens to
have been sinply to deny that these rights exist, absent a
decision fromthe courts to the contrary. Wiile | do not doubt
that there has been considerabl e uncertainty about the nature
and scope of Mis rights, this is hardly a reason to deny
their existence. There is an elenent of uncertainty about
nost broadly worded constitutional rights. The governnent
cannot sinply sit on its hands and then defend its inaction
because the nature of the right or the identity of the bearers
of the right is uncertain. The appellant failed to satisfy
the trial judge, the Superior Court judge on appeal, and has
failed to satisfy nme that it has made any serious effort to
come to grips with the question of Mis hunting rights.

[ 167] The appellant also relied on a secondary objecti ve,
described by the trial judge as "the social and econom c
benefit to the people of Ontario derived through a conbination
or recreational hunting and non-hunting recreation.” The
trial judge rejected this objective, referring to Adans, at
134 where Lanmer C.J. rejected the enhancenment of sports
fishing per se as a sufficiently conpelling objective. Laner
C.J. found at 134 that it was not shown that sports fishing
had a sufficiently nmeaningful dinmension to warrant overriding
a protected right:

Onits own, without this sort of evidence, the
enhancenment of sports fishing accords with neither of the
pur poses underlying the protection of aboriginal rights,
and cannot justify the infringement of those rights. It
is not ainmed at the recognition of distinct aboriginal
cultures. Nor is it ained at the reconciliation of
aboriginal societies with the rest of Canadi an society,
since sports fishing, w thout evidence of a neani ngful
econom ¢ di nmension, is not "of such overwhel m ng

i nportance to Canadi an society as a whol e" (d adstone,

2001 CanlLll 24181 (ON CA)



supra at para 74) to warrant the limtation of aboriginal
rights.

[168] In ny view, "the social and econom c benefit to the
peopl e of Ontario derived through a conbi nation of
recreational hunting and non-hunting recreation” is at a |evel
of such generality as to be virtually incapabl e of
constituting a valid legislative objective for the purposes of

limting as. 35 right. It anounts to little nore that an
assertion that the governnent considers its regulatory schene
to be in the general public interest. | agree with the trial

judge that the appellant has failed to establish this as a
valid | egislative objective for purposes of limting the s. 35
right. 1In any event, for the reasons | have al ready expl ai ned
inrelation to conservation, the failure to give any priority
to Mis hunting is fatal to the assertion that the right has
been limted in a manner consistent with the fiduciary duty of
t he Crown.

[169] In argunent before this court, the appellant sought to
establish the "equitable sharing of the resource" as a
secondary | egislative objective. Assum ng, w thout deciding,
that it is open to the appellant to advance this objective at
this stage of the proceedings, | find that it should be
rejected on two grounds. First, |I amnot persuaded that
w thout nore, an appeal to "equitable sharing"” can anbunt to a
valid legislative objective if, in fact, what is left of the
resource after conservation neasures is insufficient to
satisfy the aboriginal right to harvest for food. As noted by
Laner C.J. in dadstone at 764, it may well be that where
comercial harvesting rights are at stake, the objective of
sharing the resource with non-aboriginal comercial interests
may be accepted as there is no inherent limt with respect to
the exercise of comrercial rights. However, this case
involves the right to hunt for food and does contain an
inherent imt. |In any event, even if "equitable sharing"
does amount to a valid | egislative objective, the present
schenme cannot be justified as being consistent with the
Crown's trust-like duty. It accords no recognition to the
Mis right, in stark contrast to the blanket exenption given
status Indians. | fail to see how a schene that creates such
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an obvi ous i nbal ance between rights hol ders, and gives the
Mis no priority over those who have no constitutional right
to hunt can possibly be described as "equitable" or in keeping
with the crowm's trust-Iike duty.

[170] For these reasons, | conclude that the trial judge and
the Superior Court judge on appeal did not err in finding that
that the Ganme and Fish Act was not a justified limt on the
respondents' s. 35 right to hunt for food.

Issue 7 |If the aboriginal right is established and the
Ganme and Fish Act is not a justified limt on that right,
should this Court stay the operation of its order for a
period of one year to allow the appellant to consult and
devel op a new noose-hunting regine that is consistent
with the Constitution Act, 1982, s. 35?

[171] The appell ant concedes that if the respondents are
successful, their convictions nust be set aside and acquittals
entered. However, the appellant asks this court to stay the
operation of its order for a period of one year to allow the
appellant to consult with the Mis comunities and ot her
aboriginal interests and to devel op a new noose hunting regi ne
that is consistent with the Constitution Act, 1982, s. 35.

[172] In ny view, this court has jurisdiction to stay the
operation of its order for a stated period. In R v. Feeney,
[1997] 2 S.C R 13, the Suprene Court of Canada found that a
warrant was required to effect an arrest in a dwelling. The
failure to obtain a warrant was held to have violated the
appellant's Charter rights, resulting in his conviction being
set aside. On an application for a rehearing, [1997] 2 S.CR
117, the Court maintained the effect of its judgment with
respect to the appellant, but found that there should be "a
transition period", and "that the operation of that aspect of
the judgnent herein relating to the requirenent for a warrant
to effect an arrest in a dwelling is stayed for a period of
six nmonths ..." The period of the stay was | ater extended:
[1997] 3 S.C.R 1008. | note as well that although the
Suprene Court did not decide the issue in R v. Mrshall
[1999] 3 SSC R 533, at 540 it clearly left open the question
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of its jurisdiction to grant a stay in cases concerning
aboriginal harvesting rights.

[173] In ny view, in the circunstances of this case, a stay
is appropriate. | reach that conclusion for the foll ow ng
reasons. At issue here is the conservation and allocation of
a scarce natural resource. As is clear fromthe discussion of
the justification issue, this is not a situation where the
constitutional right inevitably prevails over all other
considerations. Sparrow and the cases that foll ow make cl ear
t hat conservation of a scarce natural resource is of paranount
concern. In the appropriate circunstances, conservation may
trunp the aboriginal right. Indeed, the very existence of the
aboriginal right may depend upon conservati on nmeasures being
taken. The denmand for the scarce natural resource may exceed
what nature can supply.

[174] There are a nunber of inportant factors bearing upon
the allocation of this scarce natural resource that cannot be
determ ned by this court in the context of this specific case.
It is not possible for this court to determ ne what inpact the
recognition of s. 35 Mis rights will have on demand for this
scarce natural resource. | have found that the respondents
are entitled to exercise as. 35 right to hunt for food, but
it is not possible to determ ne, on the record before us, how
many others qualify for this right. As | have already
expl ai ned, aboriginal rights are specific to each particular
community and to each particular site. These rights are
rooted in history and they can only be determ ned after a
detail ed assessnent of the history and practices of the
specific comunity.

[175] The design of an appropriate regulatory regi me nust
take a nunber of factors into account. |In addition to
conservation, the s. 35 rights of the Mis have to be
reconciled with the rights of other aboriginal groups. Wile
aboriginal food hunting rights nmust be given priority, the
interests of recreational hunters and the tourismindustry are
also entitled to consideration. |In short, s. 35 Mis rights
are an inportant factor that the governnment of Ontario nust
respect in designing an appropriate regulatory regine, but
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they are not the only factor. The courts have an inportant
role in assessing the bal ance struck by the governnment in the
design of its regulatory schene, but courts cannot design the
regul atory schene.

[176] Recognition of Mis hunting rights adds a significant
el emrent that nust be factored into the regulatory schene, and
now that Mis rights have been recogni zed, the governnent
must proceed with i medi ate dispatch to establish a schene
t hat accords due respect and recognition to those rights.

[177] A stay should facilitate consultation and negoti ation
bet ween t he governnent and the aboriginal community. Both the
trial judge and the Superior Court judge urged the government
and representatives of the Mis peoples to enter good faith
negotiations with a viewto resolving s. 35 clains. | endorse
their suggestion. It is nmy hope that this judgnment in favour
of the respondents, together with the stay requested by the
appellant, wll together serve as an incentive to the parties
to enbark upon negotiations. Professor Kent Roach,
Constitutional Renedies in Canada, |ooseleaf (Aurora: Canada
Law Book, 2000) at 15.80 suggests that courts should have
negoti ation in mnd when designing renedies and that in
certain circunstances a stay may be justified to that end:

In the first instance, courts should design their
remedies to facilitate negotiations between First
Nat i ons, governnents and other affected interests. The
aimof this negotiation process should be consensual
deci si on- maki ng or treaty making.

Pr of essor Roach further states at 15.70:

a tenporary transition period would allow the
difficult and interconnected probl ens of devising a new
rel ati onship between the parties to be achieved through
negotiation, a process that is nuch nore flexible than
adj udi cation. CGovernnents woul d be given reasonabl e
opportunities to conply with court's constitutional
rulings. More inportantly, First Nations would
participate in the fornulation of the renedy, sonething
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that is consistent with the purpose of aboriginal rights.

[178] Wiile | recognize that the Mis peoples may well have
already waited far too long for recognition of their rights, |
amof the opinion that in the interests of conservation,
consultation, and an orderly transition to a regi ne that
respects Mis rights, a further brief delay is justified.

CONCLUSI ON

[179] | have concluded that the respondents have
denonstrated that they have a significant link with the
historic Mis comunity of Sault Ste. Marie, that they are
menbers of that community, and that they are thereby entitled
to exercise an aboriginal right to hunt for food wthin the
hunting territory of that community. | would accordingly
di sm ss the appeal fromthe judgnent of the Superior Court
judge affirmng their acquittal by the trial judge. The
respondents are entitled to acquittals. However, | would
grant the appellant's request for a stay of this judgnent for
a period of one year to allow the appellant to consult with
st akehol ders and devel op a new noose-hunting reginme that is
consistent wth the Constitution Act, 1982, s. 35.

Appeal dism ssed.

Not es

Note 1: In this judgnent, | will use the word "Indian" in
the sane way it is used to describe one of the "abori ginal
peopl es of Canada"” in the Constitution Act, 1982, s. 35(2).

Note 2: The decision of this court in Perry v. Ontario
(1997), 33 OR (3d) 705, 44 CRR (2d) 73 (C. A) dealt with
the claimthat exclusion of Mis fromthe InterimEnforcenent
Policy amounted to a denial of s. 15 equality rights but did
not deal with s. 35.
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